United States Court of Appeals 
for the Second Circuit 



APPENDIX 




DORMAN L. BAIRD and DORIS J. BURNS, as 
Administratrix ot the Goods, Chattels and Credits which were of 



WENDEL M. BURNS, deceased, and DORIS J BURNS. 


individually. 


Plaintiffs-Appellants, 


- against - 

DAY & ZIMMERMAN. INC., REVERE COPPER & BRASS, 
INC., and LEAR SIEGLER CO. INC., 



Defendants, 


- and - 

HARVEY ALUMINUM (Incorporated), 

Defendant-Appellee. 

On Appeal from the United States District Court for the 
Southern District of New York. 


JOINT APPENDIX 


DEWEY, BALLANTINE, BUSHBY, 
PALMER & WOOD 
Attorneys for Defendant-Appellee 
140 Broadway 

New York, New York 10005 
344-8000 


JULIEN & SCHLESINGER. P C. 
Attorneys for Plaintiffs-Appellants 
2 Lafayette Street 
New York, New York 10007 


062-8020 


(7716) Ll'TZ APPELLATE PRINTERS. INC 

Law and Financial Printinn 

South River, N J New York. N Y Philadelphia. Pa Wo»hin«tnn l) C 

(201 i 257-fiHSO i 21 2* Sfi.S-6.177 (21S) S63 SS87 (202) 7.S.1 72'»'* 



ONLY COPY AVAILABLE. 










■e 


PAGINATION AS IN OHIGINAL COPY 


k 






TABLE OF CONTENTS 
Appendix 


Page 


Docket Envies .... 

'•*•••* •• 

Notice of Motion to Dismiss Complaint 

Affidavit of William M. Elliott in Support 
of Foregoing Motion. 

Affidavit of Richard E. Guthrie in Support 
of Foregoing Motion. 

Affidavit of Charles T. Olson in support 
of Foregoing Motion. 


JA1 

JA6 

JA8 

JA11 

JA14 


Affidavit of Paul Sherman in Supoort of 
Foregoing Motion. 


JA16 


Affidavit of Jesse Alan Epstein in Oppo¬ 
sition to Foregoing Motion.JA2Q 

Exhibits Annexed to Affidavit of Jesse 
Alan Epstein: 

1 - Page of Manhattan Yellow Pages . . . JA25 

2 - Standard and Poor Report on Martin 

Marietta. taoc 


3 - Martin Marietta Aluminum Answers 

to Second Set of Interrogatories No. 5 . JA27 















Contents 


Page 


Transcript of Proceedings Before Can- 

nella, D.J. on March 26, 1974 .JA28 

Plaintiffs Exhibit 3 in Evidence, PP. 3 

ar.d 21. JA65 

Plaintiff’s Exhibit 20, in Evidence, P.4 . . . JA67 

Defendant’s Exhibit B, in Evidence.JA68 

Memorandum of Cannella.D.J.Filed June 

13, 1974 .JA69 


Witnesses 
Richard E. Guthrie: 

Direct.JA30 

Cross. JA37 

Redirect . JA41 

Recross .. 

Ancel A. Markowitz: 

Direct .JA12 

Cross .JA45 

Charles T. Olson: 

Direci . JA53 

Cross .JA58 



















jti 


DOCKET ENTRIES 


ONLY COPY AVAILABLE 

:s j a 1 


civil docket 

»*V UNITED-states district court 

D. C. Fora No. 10« K«». _ __ 

TITLE OF f \SE 


JUDGE CANNELLA 


' >••• ’ ’ ‘-L 

• I 


Jury demand date: 
9/28/71 by Do ft • Revere 


Qlt 


ATTORNEYS 


_D0KMMI L. BAIRD - _ —- -- 

DORIS J. BUR’!3 as Administratrix of the joods. 
Chattels an Credits .which yam of 
M. n'lRNS, Deceased and DORIS 


For plaintiffj___ ___ 

JULI® CAAttR-BilTZ k SCHU2LY31R f 
2 Lafayette St. ^ 

KewYork 1000? C 11 * - J 


DAY k ZIJftEttmM D'C. _ * — - 

REVHU5 COPPER h MASS INC. -dism. 0-26-74 
(rv HARVEY ALUMINUM CO, INC, - dismissed 

W LEAK SEIGLTrt CO, INC, _ 


For defendant:_ ___ 

Walsh k Frisch (for deft. Lear Slagle 
250 ParkAve, NY 10QJ.7 _ .MI 7-7161.- 
D’A-nato,Costello & Shea (for Bevere C 
116 John St. NY 10038 BA 7-3.8? 

Shea, iould,Climenko & Kramer (Day & 
330 Madison Ave. NY 10017 MO 1-320 
DEWY, BALLAHNE , BUSHBY, PALMER 6 
140 B’way.,NYC 10005 
(deft, Harvey Aluminum) _ — 


rATISTMAl. RECORD 


J.S. !> mailed x 

Clerk 





J.S. t> mailed 

| Marshal 

- 1 

Basis of \ction: 

Per. Inj. Wrongful Death j 
9,000,000,00 

1 

1 >ocket fee 

|witqw fee 

1 

- 

Action aro.-*‘ at: 

1 )i position^ 


NAME OR 
RECEIPT NO. 


mx 

-— 























PROCEEDINGS 


D«U Or 
JudgIU«a' 


Mul 19-71 | Filed, c omplain t and tanned .snm-nona,_ ______ 

Aii£,17-71 -Filed Order ehlarging the deft. Lear Siegler,Inch's time t o on s w enoopvplftint to- 

4__ 1 „ .5/17/71* Hatley, J. Imailed notice). _ _____ 

* Aug .19-71 Filed stipulation and order extending deft. Harvey Aluminum (Inc O'a time to answetr 

. complaint to, 9/20/71. SQ ordered. Motley. J, _^____ ——- 

|7£ug. 23-71 Filed stip and order that the time for deft. Revere Copper & Brass* 

( Inc. to answer complaint is ext; from 1T-6-71 to 8-27- 71. S o _ 

r Ordered: Motley,J. _____ __ ^_ 

! Seo 1-71 Filed stip end order that the time For deft. Revere Cop per & draffs 
■ Inc., to an swer is ext. from 8-27-71 to 9-9-71. Wyatt,J. 

Sep.8-71 Filed deft. Harvey Aluminum I n c. answer tojjltffs' interrogs. 

Sep.17-71 Filed deft. Lear Siegler, Inc. answers to pltff. interrogs. 

Sep* 17-7J. Filed stip and order that the time for deft. Revere Cooper fc Bras 

_ Inc. to answer is ext. from 9-9-71 to 9-24-71. So Ordered; McLean, 

S p .20-7 t Filed stip and order that the time for deft. Harvey Aluminum Inc._ 

to answer complaint be ext. to ’0-20-71 from9-20-71._Croake,X^_ 
Sep.j21-7J Filed stip. and order that the time for deft. Day & Zimmermann, Inc 
to answer complaint and pltff$' interrogs. be adjourned_ta—_ 

10-5-7’. So Ordered; Croake.J, _ _ 

Sep.22-71 ] Filed AfCWEK oldeft. Lear Siegler,Inc. to complaint. -- 

S ep.? 8-71; Filed AtEWErL of daft, Revere Copper L Lr ass,.Inc., and jury demand.- 

Jct.7-7 1 _ | Filed Answer s to Plaintiffs' Interrogatories-*.--- 

Jet.7-71 I Filed ArSWER nf.deft*I>ay L. Zimmerman. to con+ilaint.-—- 

Oct. 18-7](,. Filed Summons with Marshal's ret. Served;. Day & Zimmermann by- 

__Lynn B. Leding on 7-23-71 - _ - — — 

_ Revere Copper & Brass by Mr. Albert L. Mblowa, on 7-20-71 

_ Harvey Aluminum by. R.J. Kelly, on 7-21-71 — - - 

J.ear siegler, by Hr. Zole on 7-28-71_. 

Oct.21-71 Filed ANSWER of jaeft. Harvey Aluminum, to Complaint____ 

DcL* 18-7(1 Filed Interrogatories with Marshal s ret.Served;_ 

_ Day & Zimmerman by Lynn B. Leding on 7 " 70 : 71 - 

Revere Copper & Brass by Mr. Albert L. Molowa on 7-20-71-— 

;_| Harvey Aluminum, by R,J, Kelly on 7-21-71- 

' _ Lear Siegler Co. by Mr, Cole on 7-28-71 __ 

DecT13-7I Filed deft. Lear Siegler, Interrogs, jto pltff,_ 

Fe b.23.7 3 Filed Deft.Day & Zimmerman,Inc .'3 Notice of Motion re;0rd«r pursuant to Rule 15 

_ returnable Room 501,5/3/73,10:00 A.M„Affdvt of Biuce A. Hackar St proposal 

AMawer annexed as Exhibit I. _ _— 

Apr,4-73 Filed deft's interrogs to pltff. - 

Filed pltffs' Opposing Affidavit, in opposition.to deft. Day St Zimmerman's motio* 

for an order permitting them to amend their answer*___ 

Jim.11-72 Filed stip & order that deft, Lear Siegler shall hot be prejudiced, 
by its not making such a »©t<fcon until after a decision ia render: 
on the motion of Day & Zimmerman. So ordered. Cannella,J. 


(Cont'd on Page 3) 


f* 














ONLY COPY AVAILABLE 

tol , _ . ... 71 Civ 1205 


n L. Baird, etal 


y CIVIL DOCKET 


HtrarCL IN 
EMOLUMENT 
RITUHNf 


d atrip A order that time of de£ 
answer pltff's interrogs is ext 


Cannella,J 


Jun . 26-73 Fil ed Memo-e ndorsed_pn_def£ 1 s Day & Zimmermann 'a motion filb< 
2-23-7 3; Deft' s motion for leave to amend J.ta answer to, 
inc lude a defense, having come on.to be heard by Cannella,j 

_ & referred to ^report to Magistrate Goettel, report-having 

been made on 6-18-73. Ordered that said motion is denied iij 

' its entriety. So ord ered,, Cannella,J. m/n - 

Jvfl. 26 r 73 File d rep ost and recommendation by deft. Day & Zimmerman. 

Jun.26. 73 Filed memo of law In. OBPQ-Sition to deft. Day and Zimmerman motion -f 


memo in support of motion to amend answer, 
r f, Zimm ermann in support of motion .to.- 


FJ. 1 e d deft. Day and Zimmerman 


f law in opposition tc d eft 1 s motij 


Filed pltff's memorandum o 
to amend J. ts _ans we' s ._ 

F iled 3 tip a nd order that the ti 

Interrogatories to defts (second set) 

Ordered Cannella J» _ 

Filed cieft. Day & Zimmerman, Inc 1 ^ answers 


answel 


Filed deft M artin Hflrietta_ Alumirium Jncj3_ «nswe£»_^ „ 

Filed deft. L^r^ie^lerA: Co^a answer to pltffs interrogatories._ 

Filed . answers of d eft Revere Copper & Brass, InC's to pltff^in¬ 
terrogatories^___...-- 

Filed pltffs • notice of taking deposition of deft. Day & Zinmerman i _D 


1 Sep 10-73] 


Pre-trial conference held before Goettel, US Mag 


Filed order on £re-trial_conference. CANNE.XA, J,--— 

Lled~deft. Martin Marietta Aluminum Inc. affdvts. of Wiliiam M. EL 
“Richard R. PQthrU and Charles JT." Olson and Paul JJherman andnot: 
— of motion for" an"order dismissing complaint.“Dot. 2-U-7U* 

m«morAndi™ of deft, “artin “arieita Aluminum in support of its 


in opposition to 


Febl-7k 


A 















, 71 Civ.3205 


JA4 

‘ Pape U 
*1 

FILINGS—PROCEEDINGS 


ONLY COPY AVAILABLE 

Baird et.al• » W ‘ 


amount 

REPOUTfiO IN 
EMOLUMENT 

RETURNS 


— Tlie;r 7 S ^ssdsriH^^— 

J p~ b -; F iledj>ltff 9 ^ notiC e ^fjtaking deposition rfdef_.-_-] TT I 7 - 

on 3“5“7i 1 » ___— — —7TI“nrnt.i.ctivc order. _ 

•^7L — 

9 : 'fabi5-7b Filed memorandum in ^uprorv ___ __ 

3 —--~Tnc« If or a protsctive order* _____ ~ I 

I jSS-TUJ FU^rrderthat■ «» _ c 5“* *^ . . ^ 2 

J ^haragrsiSDai-Kg-. 

J __ I ^.ani^dcft^ar-,' tender to deft J*ail Si«^k*_Itt ^- 

li I more of J.t 3 _cmp^ e sprovid^J_il_ — sufficient to c ov^rW jri. J^sbg 

" -“J ijia^^ce__of^ny_ said_de poa^i^^^ ^4Jt L__ 

g_CourtT^^S^i a?°9- 

9 . jexocute undertaki ng^-- — ^ siec i erj Inc^*__LtcTIL- 1 

3 - t^|cwBr_the_rfas onaWI^^ o^d^nd^xpcnses_iJ}5^Jt_^— ? - 

S ■' asj^c^d^^n^na,^^ - 7 — ~ ^^Marietta 

- F^T^rmed pltffs|_notice_ 

i_ --]-(formerly known as llarv^Jl^num^ales Inc)_On 3J3JU-—_- 

^ TS^rra Filed sti^order ^at^t. ^thS^wTthout prejudice._ 

rt - 1 --j-for Prote ctive Order datedJ-22-7^ ------- 

H - S.l,rd.^AMN_E^. ^ t - - 

Eli__ to 3-26 ~ - 7in So ordered-JSAlgELLA , J. -----4"- 

- 4_JM±Z. .-—ct; jsaastTd-KWi^gZI— 

M A ^r. ii-7U r Piwf’« further ——__ _ 

--- 1 Aidin '* 1 a' Motion to dismiss.------ - 

t—■• 1 ^ 7 ^ 71 ] Pre-trial conference held- OootteV U.SjJfegs-T 

-H ^-} L CopperJ^^aasjpre-trial^ --- 

— -L-sa^f-*"* 

4- _. supplemental anayer to___==--- 

,- Hay la.-^ Filed def_t._Day_i_Zi»ll«3^- &- - " ~~ _ l - 







5 



PROCEEDINGS 


Aug. 5-7u 
ApgT 13—7li 


Filec 


Pre-trial conference held- Goettrl, H.S, Mag, _ _ 

1 deft. Day & Zimmerman, Inc's additional supplemental answer to ihterrog. 

wffi<iitS3iii*i j ift fr- 7 — 1 -..— 

transcript » - w '_ 3-?6- ?Lt 
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of motion for an order to dianiss as to said deft. Re ^» _ 


Fi l« d memorandum in support of motion of 
entry or final judgment pursuant to 


support 

udment 


deft. 
Rule 1 


Marietta Aluminum for the. 


* the 


Aug7T6-7 


File d pl tffs Affidavit with respeot to deft »4 Aluminum's application directing I 

f-- “»■; 

Filed memo endorsed on motion filed 7-4-yt. The Court being IT the view that them 
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Filed memo endorsed on motion filed 7-4-yt. The Court being IT the view that xneri 
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L)'Amato, Costello & Shea, Knt . 8-lli-7lx _ ________ 

i FiTed report*and rcconnencation of Magistrate Goettel 
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NOTICE or MOTION TO DISMISS COMPLAINT 
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i; 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DORMAN L. BAIRD and DORIS J. BURNS, as 
Administratrix of the Goods, Chattels 
and Credits which were of WENDELL M. 

BURNS, deceased, and DORIS J. BURNS, 
individually, 

Plaintiffs, 

-against- 

DAY & ZIMMERMAN, INC., REVERE COPPER -fc- 
-Bftfrss, rue. , HARVEY ALUMINUM (Incor¬ 
porated) and LEAR SIEGLER CO. INC., 

° Defendants. 

SIRS: 

PLEASE TAKE NOTICE that, upon the annexed Affidavits 
of William M. Elliott, Richard E. Guthrie and Charles T. Olson, 
all sworn to on January 18, 1974, and the Affidavit of Paul 
Sherman, Esq., sworn to on January 25, 1974, the undersigned will 
move this Court before the Honorable John M. Cannella, United 
States District Judge, in Room 1001, United States Courthouse, 
Foley Square, New York, New York, on the 4th day of February, 197 H 
at 10:00 o’clock in the forenoon of that day or as soon thereafter 
as counsel can be heard for an order, pursuant to Rule 12(b) of 
the Federal Rules of Civil Procedure, dismissing the Complaint 
herein on the grounds that (1) this Court lacks personal and 
subject matter Jurisdiction over defendant Martin Marietta Al- 

_ 


71 Civ. 3205 (JMC) 

NOTICE OF MOTION TO 
DISMISS COMPLAINT 
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uminum Inc., formerly Harvey Aluminum (Incorporated); and (2) 
venue is improperly laid in the Southern District of New York. 

Dated: New York, New York 

January 25, 197^ 



To: Julien, Blitz & Schlesinger, P.C. 
Attorneys for Plaintiffs 
2 Lafayette Street 
New York, New York 100C7 

Blank, Rome, Klaus & Comisky 
Four Pern. center Plaza 
Philadelphia, Penn. 19103 

Walsh & Frisch 

250 Park Avenue 

New York, New York 10017 

D'Amato, Costello & Shea 

116 John Street 

New York, New York IOO 38 

Shea, Gould, Climenko & Kramer 
330 Madison Avenue 
New York, New York 
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AFFIOAVIT OF WILLIAM M. ELLIOTT IN SUPPORT OF FOREGOING MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN ms I'RICT OK NKW YORK 


DORMAN I,. MAIKD and DORIS .1. IU1RNS, as 
Administratrix of tin; Goods, Chattels and 
Credits which were of WENDLLL M. BURNS, 
deceased, and DORIS J. BURNS, individually, 

Plaintiffs, 

-against- 

DAY k ZIMMERMAN, INC., REVERE COPPER 
BRASS, INC. , HARVEY ALUMINUM (Incor- 
po ra^^^nd LEAR SIEGLER CO. , INC. , 

Defendants. 


71 CIV 3205 

AFFIDAVIT IN SUPPORT 
OF MOTION TO DISMISS 


William M. Elliott, being duly sworn, deposes and says: 

1. 1 am the Secretary of Martin Marietta Aluminum Inc. ("MM 

Aluminum"). I had an investigation made of the books and records of the 
Company and among the employees cf the Company familar with the relevant 


facts of this case. The following facts are the results of that investigation 
and are true unon information and belief. I make this affidavit in support 
of the motion of MM Aluminum to dismiss the Complaint against it in the 
above-entitled case. 

2. MM Aluminum was incorporated under the laws of the State of 
California on May 14, 1942. During 1971 and earlier, this corporation, 
which formerly did business under the name of Harvey Aluminum (Incor¬ 
porated), maintained its principal place of business at Torrance, California. 
Throughout this affidavit MM Aluminum is utilized to refer to Martin Marietta 
Aluminum Inc. under both its present name and its former name, Harvey 
Aluminum (Incorporated). 

3. The primary business of MM Aluminum consists of the production 
of aluminum and the manufacture of aluminum products. Facilities for 
production and manufacture are maintained in the states of California, 
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Kentucky, Michigan. Oregon and Washington. No facilities arc maintained 
in the State of New York and MM Aluminum has never engaged in the 
manufacture, production or assembly of any goods in that State, 

4, MM Aluminum has never been licensed to do business in the State 

of New York. 

5. During its fiscal year ending December 31, 197l, MM Aluminum ^ 
shipped approximately 5. 5% of its entire output of aluminum and aluminum 
products into the State of New York. Orders for these shipments were 
obtained from customers in one of the following three ways: (1) Employees 
of Martin Marietta Aluminum Sales Inc. ("MM Sales"), a wholly-owned 
subsidiary of MM Aluminum, solicited such orders from customers located 
in New York City, northern New Jersey and western Connecticut and then 
forwarded these orders to the offices of MM Aluminum for acceptance, 
rejection, or other further action; (2) Customers located in New York sent 
orders for products directly to the production facilities described above or 
to other offices of MM Aluminum located outside the State of New York, 
where employees of MM Aluminum acted on these requests; and (3) Orders 
ware sent directly to these same production facilities or offices outside 
New York by customers who were not situated in the State of New York, 
but who requested that the ordered products be shipped into that State. 

6. MM Aluminum does not maintain records which would show which 
orders were solicited by employees of MM Sales 'rom customers located in 
New York State, as distinguished from customers located in New Jersey or 
Connecticut. However, the MM Sales New York office accounted for only 
1. 5% of MM Aluminum's total sales in 1971, and it is probable that sub¬ 
stantially less than 1. 5% of total sales were shipped to New York State as 

a result of orders solicited by employees of MM Sales. 

7. MM Aluminum utilized common carriers to transport all goods 
which it shipped into New York State. MM Aluminum did not possess any 


- 2 - 
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ownership interest or property interest of any kind in these common carriers. 
The delivery term for these goods was always "f. o. b. place of manufacture." 

8. Certain employees of MM Aluminum were authorized to reject 
orders forwarded to MM Aluminum by employees of MM Sales. Such orders 
were in fact rejected by these employees for a variety of business reasons 
on numerous occasions during 1971 and earlier. MM Aluminum paid 
commissions to MM Sales only for those orders accepted by MM Aluminum. 

9. Apart from the activities of its subsidiary, MM Sales, which are 
described above, MM Aluminum has not employed any sales agent, 
resident sales representative or other type of sales representative 

in the State of New York in the past twenty years. MM Aluminum has 
not owned, leas ed, used, possessed or operated any office, plant or 
facility of any kind in the State of New York since July, 1970, nor has it 
owned or leased any real property in that State since that time. 

10. MM Aluminum has never permitted a listing of its corporate 
name or of a New York address or telephone number in the telephone 
directories of that State, has never had a New York mailing address and 
did not list a New York address on any stationery or other publication 
issued by it during 1971. In summary, neither MM Aluminum nor any of 
its employees has represented to the public that this corporation is 
doing or has done business in New York. 

11. MM Aluminum has always advertised its products only through 
trade journals and national media, and has never advertised in purely 
local New York publications or media. 


William M. Elliott 

Subscribed to and sworn 
before me this 18 th 
day of January, 1974. 

Not a ry Public i 

•»*'» Nov, n ’ V 


M> Commit.Ion Tvyi 



AFFIDAVIT OF RICHARD E. GUTHRIE IN SUPPORT OF FOREGOING MOTION 

UNITED STATES DISTRICT COURT JAI * 

SOUTHERN DISTRICT OF NEW YORK 


DORMAN L. BAIRD and DORIS J. BURNS, as 
Administratrix of the Goods, Chattels and 
Credits which were of WENDELL M. BURNS, 
deceased, and DORIS J. BURNS, individually. 


Plaintiffs, 


-against- 


DAY & ZIMMERMAN, INC. , REVERE COPPER 
& BRASS, INC. , HARVEY ALUMINUM (Incor¬ 
porated) and LEAR SIEGLER CO. , INC. , 

Defendants. 


71 CIV 3205 

AFFIDAVIT IN SUPPORT 
OF MOTION TO DISMISS 


Richard E. Guthrie, being duly sworn, deposes and says: 

1. I am the Assistant Secretary of Martin Marietta Aluminum Sales 
Inc. ("MM Sales"). I had an investigation made of the books and records 
of the Company and among the employees of the Company familar with 
the relevant facts of this case. The following facts arc the results of 
that investigation and are true upon information and belief. I make this 
affidavit in support of the motion of Martin Marietta Aluminum Inc. 

("MM Aluminum") to dismiss the Complaint against it in the above-entitled 


2. MM Sales was incorporated under the laws of the State of 
California on May 29, 1939. During'l971 and earlier, this corporation, 
which formerly did business under the name Harvey Aluminum Sales, Inc. , 
maintained its principal place of business at Torrance, California. 
Throughout this affidavit MM Sales is utilized to refer to Martin Marietta 
Aluminum Sales Inc., under both its present name and its former name 
Harvey Aluminum Sales, Inc. 

3. MM Sales is a wholly-owned subsidiary of MM Aluminum and 
is licensed to do business in the State of New York. 


ft. 
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4. During 1971 and earlier, MM Sales leased an office in the County 
--of Queens, New York, In 1971, MM Sales employed a manager, four 

salesmen and a secretary to staff this office and these employees were 
paid by MM Sales. 

5. During 1971 and earlier employees of this office solicited some 
orders for goods manufactured by MM Aluminum from customers located 

in New York City, northern New Jersey and Western Connecticut. However, 
neither MM Sales nor its employees had any authority to accept orders 
or to confirm sales on behalf of MM Aluminum. Employees of MM Aluminum 
rejected a number of orders forwarded by these MM Sales personne' in 
1971 and earlier. 

6. MM Sales no longer leases this office nor does it maintain any 
other office or business facility in the State of New York at the present 
time. 

7. MM Aluminum paid commissions to MM Sales for any orders 
solicited by MM Sales and finally accepted by MM Aluminum. Less than 

of the total nationwide income of MM Sales was derived Xrona «emmis - 
sions received for solicitations of orders for MM Aluminum products in 
New York in 1971. 

8. Aside from the business of soliciting orders for MM Aluminum's 
products, MM Sales engages in substantial independent manufacturing 
activities outside the State of New York and the income derived from these 
operations constituted 76. 7% of its total book-basis income in 1971. No 
products manufactured by MM Sales are sold to New York customers. 

9. MM Sales separately maintains its own corporate books and records. 

In ail of its business activities, MM Sales has maintained and operated 

its own facilities and compensated its employees from its own corporate 
funds and bank accounts. ___ 
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10. Apart from the activities and the functions of the sales office described 


above, MM Sales has not employed any agent, resident representative or 
other type of representative who resides in the State of New York during 
the past twenty years, nor has it had any dealers, jobbers or independent 
contractors located in the State of New York or representing it in that State 
in the solicitation of orders for the products of MM Aluminum during that 
time period. Similarly, apart from the sales office described above, and 
its predecessors, MM Sales has not owned, leased, possessed, used or 
operated any other office or business facility of any kind in the State of 
New York during the past twenty years, and MM Sales did not own or lease 
any other real property in that State during that time period. 


Richard E. Guthrie 


Subscribed to and sworn 
before me this at At 
day of January, 1974. 


Notary Public ^ 


CoB ' n >I«ion rxr.Ii"., Nov. ]973 








AFFIDAVIT OF CHARLES T. OLSON IN SUPPORT OF FOREGOING MOTION JA14 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DORMAN L. BAIRD and DORIS J. BURNS, as 
Administratrix of the? Goods, Chattels and 
Credits which were of WENDELL M. BURNS, 
deceased, and DORIS J, BUfLNS, individually, 


Plaintiffs, 


-against - 


DAY & ZIMMERMAN, INC. , REVERE COPPER 
& BRASS, INC., HARVEY ALUMINUM (Incor¬ 
porated) and LEAR SIEGLER CO. . INC. , 

Defendants. 
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AFFIDAVIT IN’ SUPPORT 
OF MOTION TO DISMISS 


Charles T. Olson, being duly sworn, deposes and says: 

1. From December 6, 1971 to April 1, 1972, I managed an office 
maintained by Martin Marietta Aluminum Sales Inc. ("MM Gales") in 
Forest Hills, New York, and engaged in the solicitation of orders for 
products manufactured by Martin Marietta Aluminum Inc. ("MM Aluminum"). 
I make this affidavit in support of the motion of MM Aluminum to dismiss the 
Complaint against it in the above-entitled case. 

2. During this period, the office was staffed by me, four salesmen 
who were responsible for soliciting orders from customers located in the five 
counties of New \ork City, northern New Jersey and western Connecticut, 
and a secretary. None of the personnel of this office had the authority to 
enter into binding contracts on behalf of either MM Sales or MM Aluminum. 

3. Neither I nor, on information and belief, any of the salesmen 
represented to customers or to the public at large that I or they possessed 
the authority to make contracts which would bind either corporation. None 


of the salesmen was authorized to make a 
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4. None of the personnel of the office was vested with authority 
to accept or confirm any of the. orders which were solicited. Instead, all 
solicited orders were forwarded to MM Aluminum for acceptance or rejection 

5. P'i ing the period that I served as Manager of the New York office 
of MM Sales, MM Aluminum rejected or refused a number of orders forwarde 
for approval on several grounds. 

6. At all times all personnel of the office, including myself, were 
compensated for services by MM Sales. 

7. In order to aid the staff of this office in their efforts to solicit 
sales, a listing of the office telephone number was maintained in the telephone 
directories of the City of New York in the name of MM Sales. No listing unde 
the name of MM Aluminum was made. In addition, stationery and brochures, 
which referred only to the name of MM Sales and its office address, were 
issued to the staff. 

8. Apart from this listing of MM Sales in telephone directories and 
distribution of these brochures, the staff of this office was not authorized to, 
and did not, engage in any other form of advertising on behalf of either cor¬ 
poration in the State of New York or elsewhere. 




/ /■////. 

Charles T. Olson 


Subscribed to and sworn 


before me this 


day of January, 1974. 


Notary Public 










AFFIDAVIT OF PAUL SHERMAN IN SUPPORT OF FOREGOING MOTION JA16 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DORMAN L. BAIRD and DORIS J. BURNS, as 
Administratrix of the Goods, Chattels 
and Credits which were of WENDELL M. 
BURNS, deceased, and DORIS J. BURNS, 
individually, 

Plaintiffs, 

-against- 

DAY & ZIMMERMAN, INC., REVERE COPPER & 
BRASS, INC., HARVEY ALUMINUM (Incor¬ 
porated) and LEAR SIEGLER CO., INC., 

Defendants. 


STATE OF NEW YORK ) 

• S S • • 

COUNTY OF NEW YORK j 

PAUL SHERMAN, being duly sworn, deposes and says: 

1. I am an attorney-at-law admitted to practice 
in the State of New York and before this Court. I am asso¬ 
ciated with the firm of Dewey, Ballantine, Bushby, Palmer & 

Wood, attorneys for Martin Marietta Aluminum, Inc. ("MM Aluminum"), 
formerly Harvey Aluminum (Incorporated), a defendant in the above- 
entitled action. I am familiar with all the prior proceedings 
herein and make this Affidavit in support of the motion of MM 
Aluminum to dismiss the Complaint against it in this action. 

2. This action was commenced by the filing of a 
Complaint on July 15, 1971. Plaintiffs attempted personal ser¬ 
vice of a Summons and Complaint upon defendant MM Aluminum on 
July 21, 1971 at Torrance, California. 

3- The Complaint alleges that plaintiff Burns' dece¬ 
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AFFIDAVIT IN SUPPORT 
OF MOTION TO DISMISS i 


dent died and plaintiff Baird was seriously injured as the 
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result of the explosion of a 105 mm. howitzer cannon near 
Chulal, Republic of Viet Nam on September 6, 1969. This action 
Is purportedly based upon claims of negligence and breach of 
warranty relating to the design, manufacture and distribution 
of the cannon and its components. 

A*. The Complaint further alleges that plaintiff Baird 
Is a citizen of the State of Alabama and that plaintiff Burns 
is a citizen of the State of Washington. 

5. The Answer of defendant MM Aluminum denies the 
basic allegations of the Complaint and sets forth several affirm¬ 
ative defenses. Among the affirmative defenses raised in that 
Answer are lack of Jurisdiction and venue. Specifically, the 
Answer denies plaintiffs' allegation that MM Aluminum is "incor¬ 
porated under the laws of the State of New York, and/or author¬ 
ized to do business in the State of New York, and/or has a prin¬ 
cipal place of business in the State of New York and/or is doing 

business in the State of New York." 

6. As the annexed Affidavits demonstrate, MM Aluminum 
has no contact with the State of New York sufficient to give rise 
to personal jurisdiction, since it is incorporated under the laws 
of the State of California, is not and was not licensed to do 
business in New York, and maintained its principal place of 
business at Torrance, California during 1971 and earlier. Further 
more, as the annexed Affidavits show, MM Aluminum has not owned, 
leased, used, possessed or operated an office, manufacturing 
plant or facility of any kind in this State at any time pertinent 
to this action. 



t 
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7. To the contrary, the annexed Affidavits show that 
MM Aluminum's sole contact with New York is the shipment of its 
manufactured products into this State, involving no more than 
approximately 5.5* of MM Aluminum's entire output. The vast bulk 
of these shipments resulted from (1) direct orders from New York- 
based customers, and (2) direct orders from non-New York customers 
who requested shipment into this State. 

8. These Affidavits further show: (A) that less than 
1.5* of MM Aluminum's 1971 sales were generated by the New York 
activities of MM Aluminum Sales Inc. (formerly Harvey Aluminum 
Sales, Inc. and hereinafter referred to as "MM Sales"), a wholly- 
owned subsidiary of MM Aluminum which is licensed to do business 
in New York; (B) that these New York activities consisted solely 
of the solicitation of orders for goods manufactured by the parent 
corporation outside New York; (C) that no employee of MM Sales 
possessed the authority to accept such orders or to confirm sales 
on behalf of the parent corporation; and (D) that MM Aluminum 
rejected a number of orders forwarded by MM Sales for various 
business reasons during 1971 and earlier. 

9. Finally, the annexed Affidavits show: (A) that MM 

Sales was not a mere New York sales agent of MM Aluminum since MM 

Sales derived less than 3* of its 1971 revenues from its New York 

solicitations on behalf of MM Aluminum and also operated substan¬ 

tial production facilities located outside New York which ac¬ 
counted for more than 75 % of its revenues; (B) that MM Sales pays 
its own employees and maintains its own facilities and records; 

(C) that neither MM Sales nor MM Aluminum advertised or main¬ 
tained an office address or telephone number for MM Aluminum in 

3 
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New York; and (D) that MM Aluminum did not own or lease any real 
property in New York at any time relevant to this action. 

WHEREFORE, the motion to dismiss on behalf of Martin 
Marietta Aluminum Inc. should be granted and this Court should 
award such other and further relief as may be appropriate. 



Pj^ll 


Sherman 


Sworn to and subscribed before 
me this 25th day of January, 1974 


No tar 5 ^ Public 


L-IWHENCE D. MOPJNCIELLO 
NOTARY PUBLIC, s.c-e a , 

Ho. 24-4512S2-1 
Qualified in King, County 

Cert^cnte fllod ^ Kbv y 0;k Cq 

rnu_.on Expixco T-latcJi 30, 107^ 
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AFFIDAVIT OF JESSE ALAN EPSTEIN IN OPPOSITION TO FOREGOING MOTION 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

.-.X 

DORMAN L. BAIRD and DORIS J. BURNS, as 
Administratrix of the Goods, Chattels 
and Credits which were of WENDELL M. 

BURNS, deceased, and DORIS J. BURNS, 
individually, 

Plaintiffs, 

* 

-against- 

DAY & ZIMMERMAN, INC., REVERE COPPER & 

- BRASS, INC., HARVEY ALUMINUM (Incorpor¬ 
ated) and LEAR SIEGLER CO., INC., 

Defendants, 

.-.-.--X 

STATE OF NEW YORK) 

SS: 

COUNTY OF NEW YORK) 

JESSE ALAN EPSTEIN, being duly sworn deposes 

and says: 
i 

^ I am associated with the firm of JULIEN, BLITZ 

& SCHLESINGER, P.C., attorneys for plaintiffs and am submitting 
this affidavit in opposition to defendant Martin Marietta 
Aluminum Inc.'s (M.M. Aluminum) motion to dismiss the complaint 
for lack of jurisdiction and improper venue. 

This case involves the explosion of a 105 mm 
Howitzer artillery gun in Vietnam. Plaintiff Baird was seriously 
injured. Plaintiff Burns* decedent was killed. Upon information 
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and belief the defendants manufactured and assembled the 105 mm 
M-l cartridge and its components used in the gun. 

M.M. Aluminum was formerly Harvey Aluminum Inc. 
and was sued under that name. 

M.M. Aluminum is doing enough business within 
the State of New York to subject it to jurisdiction. Service 
of process was effectuated on M.M. Aluminum on July 21, 1971. 

The following facts from defendant's moving papers show that 
defendant was doing business in New York in 19/1, M.M. 

Aluminum had a wholly owned subsidiary called Martin Marietta 
Aluminum Sales Inc. (M.M. Sales) which leased an office in 
Queens County, New York City during 1971 and earlier. In 1971 
M.M. Sales employed a manager, four salesmen and a secretary to 
staff this office. (Guthrie affidavit, paragraph A) 

M.M. Sales solicited orders for goods manufactured 
by M.M. Aluminum for customers located within the State of New 
York. (Guthrie affidavit, paragraph 5) M.M. Sales had a list¬ 
ing in the New York City telephone directories. (Olson affida¬ 
vit paragraph 7). M.M. Sales was licensed to do business in the 
State of New York. (Guthrie affidavit, paragraph 3.) 

Defendant admits that M.M. Aluminum shipped 
approximately 5.5% of its entire output of aluminum and aluminum 
products into the State of New York. (Elliott affidavit, par.5) 

l 

- 2 - 
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There are other facts which support the conclu¬ 
sion that M.M. Aluminum was doing business in New York. In 
1970 under the name of Harvey Aluminum, M.M. Aluminum had an 
ad in the Manhattan Yellow Pages for its products. (See Exhibit 
"l" attached). M.M. Aluminum is a subsidiary of the Martin 
Marietta Corporation which has its executive offices at 277 
Park Avenue, in Manhattan. (See report on Martin Marietta pub¬ 
lished by Standard and Poor in the Standard and Poor 1972 
Stock Market Encyclopedia, attached as Exhibit "2"). M.M. 

Aluminum sales figures can be estimated from the Standard and 

about 

Poor report on Martin Marietta as /$300,000,000 . a year. (This 
estimate was arrived at by comparing the net sales of Martin 
Marietta in 1968 with the net sales in 1969, the first year 
M.M. Aluminum sales were included in the Martin Marietta sales 
figures.) Thus, the 5.57o which M.M. Aluminum ships into New 
York can amount to about $15,000,000. a year in sales. 

Finally, M.M. Sales, admittedly operating within 
New York has a direct connection with this case. M.M. Sales 
operated the Milan Army Ammunition Plant where fuses and fuse 
components used in the 105 mm M-l cartridge were assembled. 


- 3 - 
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(See M.M. Aluminum answers to plaintiffs' second set of interro¬ 
gatories, number 5, attached as Exhibit "3"). 

Thus, M.M. Aluminum had sufficient contact with 
New York to enable the Court to obtain jurisdiction over it. It 
advertised in the Manhattan phone book, its wholly owned subsi¬ 
diary was licensed to do business in New York and maintained an 
office in New York City with several employees for the purpose 
of soliciting business of New York customers. A substantial 
dollar amount of sales were shipped into New York. M.M. Aluminum's 
parent corporation, Martin Marietta, had its executive, offices 
in New York. Finally, M.M. Sales had a direct connection with 
this case as the assembler of one of the components alleged to 
have caused the injuries to the plaintiffs. 

As shown by our attached memorandum of law. New 
York has enough connection with M.M. Aluminum to obtain jurisdic¬ 
tion over it. Since M.M. Aluminum is doing business in New York, 
venue has been properly layed in the Southern District. 

It is important to note that New York may be the 
only place where jurisdiction can be obtained over all of the 
defendants in this case. The occurrence took place in Vietnam. 
Plaintiff Baird resides in Alabama and plaintiff Burns resides 
in the state of Washington. The only alternative to bringing the 
case in New York would have been splitting the case up into two 
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or more cases. Such a division would amount to a great waste 
of judicial time and might lead to inconsistent results. 


WHEREFORE, it is respectfully requested that 
defendant's motion be denied. 



ONLY COPY AVA1LAF 






EXHIBITS ANNEXED TO AFFIDAVIT OF JESSE ALAN EPSTEIN 









AVAILABLE 


Yo»k T'lerw 


Aluminum (Conl'd) 

FRCMSON— 

F?CV>ON CO 1 K 
A-iodized Co 'l 6 Sheet 
Super Purity Alleys 2 6 

FURfllA METALS CORP 

Aluminum - Stoiihit Steel 


AMERICAN JEREX CO 

iHi rLvcfcT ISE'-'tNT T»'TS Pf _cn_ 

AMERICAN MODERN METALS CO ~ 

Prcd iCC’S Of : Aluminum Tub rg 
• Rod-Bar • Spcciol Shcpes • 
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• Ail Tempe'S t Alloys • Coil Tub'ng 
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Pai:o .AifiPf'grovrO' I 


Aluminum (Conl'd) 

re.f'tsiCoJtlnjs Co 

. PC 6 44 

METALEOCE MOULDING COR?- 

EXTRUSIONS 

BAR • CHANNEL • TUBIT.'G 
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MI02AST ALUMINUM INDUSTRIES CORP 
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Aluminum ((ant'd) 

S C0VI.LL TSLSRCC 1LUMIN 
SHEcT £ RQO— 

n -M-Vr.',* Or, 

SCOVTU VfG CO Via ?*. 


(No t. w lr 
#o4r*v J»j* T- 


71-29 170 f .s. ^ 

Har-der SweliAJu.T r im Ccrb 

3'Ednitjed der-dfr-Csr-n- 203 7 

HARVEY ALUMINUM- 

INGOT, B’LLET. rr-s-wi 

SHEET. PLATE, KpJriV 

fUL^cRGTNGs. idlumi 

EXTRUSIONS, RuO, fi», TUBE, PIFE 
tlrals, r: to ecvcuit and sfsc: 
shares p .ated iteias in titan; 
22RCCNTU: AND SPECIALTY STEELS. 


SimorSMIlls T,-c Zllerir’i ... 

STRAH3 ALUMINUM CO INC 

*3l)3-ed <-A 3, ,-t ... 


KearryNJ NYC* WO 4 24l2 


AMES METAL MOULDING CO INC 

ALUMINUM EXTRUSIONS 


TRi.VE0r.E- 

8CV£U AM L CO INC I 
350 5A> . 

TUBE DISTRIBUTORS STAIMI 


Cj'i C•rc»?4. Sheets liods, Non-ferrous 
Mill Product* Stainless Si eel 

271Mji4y --- 532-323- 

CLIN ALUMINUM--- 1 - : ~ 

Pu'e a.id Alloyed Iniot. Ti • 

i?rii’r,%.ssi! 531 iai 

a ALUMINUM 

L-eMlerturjl, Structural), Pice, Tube, p>o 
* E'-cti-ic-il Conductor (Bert ar.c 
CdwniB), Fo-j. >o Stock, Trrjd pi, ie 

I "FOR INFORMATION CALL" 

SALES OFFICE 

I Oi-IN COR? 

A'-j-r-.num Oivinon 

*i-> UMjnFlui . 572-2664 

KOI). BAR & tVlRil 
SAI.F.S OFFICE 

O’-I.l MATHiSSON CH.MCL CORP 

460PjrkA, . 572-2000 

DISTRl TUTOR—ALUMINUM 
INGOT 

HENNINC BROS fi SMITH INC 

_NIScot LA, 8Hm. .HV 7.3470 

OrSi! Met lls Coro OOVvorl RVIyo -855-5191 

Oremet Chemical Co-u 

_ En'erraodCI IftNj NYC* 565-5119 

PcCHINEY ENTERPRISES INC 
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REYNOLDS ALUMINUM- 


SaddieB-oetNJ -NYC* l.'E 5 09 
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WOltrty. Rt2 

ATLAS SUPL CO INC , 

0 ret, btility and Specification Sheets 
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lutry f.VceliCo Ire ®9Wal| .269 

BADGER ALUMINUM EXTRUSION CORP 

, »SCGf0r'3 iAv B» -—-6«*9 

(Sfc £ ADVERTISE VENT THIS PAGE) 

8-4 1 VftilS 

Impellers A'l Aluminum Mill Products 
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r ::>9200 
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US STEEL SUPPLY— 
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UNIVERSAL ALUMINUM EXTRI 


HARVEY & CO 

PoUi, Shteli, 


HOWARD A B & CO INC 
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VOSLER ALUMINUM CORP 
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CUSTOM 3E5I5.N 
J P64Wj*s»si.rjA/ Ht# J‘tj 
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Painted Alumini 
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EXTRUOcO G) 
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Jo'n E« 9 f>ptr*r *9 Cf'tlCf 
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t'jt ..201 f»!A 4-<l 
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60S0 METAL SURPLUS CO 
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Cutt■ oq 4 Shearing Facilities 
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Sheets. 


KAISER ALUMINUM 
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fo-9.d pfcd:c» ALUMINUM 
F at, Cci fd S-.eel • 
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"FOR INFORMATION CALL“ 
SALES OFFICE 
KAISER ALUMINUM & CHEMICAL 
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II IR'.HGCSL 
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BONNELL WM L CO INC THE 
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BrrgnJGCo 537W35 -£R 

C-ds.ccrt Br,s. Co l?<cp*3v --5f 
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• SPECIALTY ITEMS 


• Slirri-iG - SHEARING • SAWING 
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Kr*7.r 5;—( Cr-ra 1 
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LA GRANGE STEEL & ALUMINUM CCRP 

I - v, f ;. .---i, y 514 j«4-T3 

LEWiSOHN ALUMINUM & STEEL FRODUCTS ' 
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TV-aVcrr p‘a.9ts L^UJlCoHn 

FCS'.EO EECTICNS 

SHEETS - FLOCP PLATES - EXTPI.SICNS- 
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LEWISOHN SALES CO INC 
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• IMMEDIATE DELIVERY 


See "Aitodirinj" 

► Aluminum Barrels l. Dru t - 

See "Birrelj 4 Omrttf' 

►Aluminum Building Lnlran 


"FOR INFORMATION CALL 
SALES OFFICE 
REYNOLOS METALS CO 

19E47 


"Foil SERI-ICE CALL" 

CONKLIN T E BRASS 6 COPPER CO INC 

Win. House: 273 Me..ns SI Brooklyn 

3247.73. -- 691 : 


EL 5-7700 

DISTRIBUTORS— 

MILL PRODUCTS 

M^LIN t E 8RASS & COPPER CO INC 
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H rn S . £ / METALS 01V COPPER RANGE 
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See "Store Fronts'' 

► Aluminum Cooking Ulsnjj 


CONSOLIDATED ALUMINUM CORP 

4.H..I,!-;: .. -- 5E1-224C 

C PF«"S Prods C"rp 

T- - «>d v C •»«’..• i*4J flYCe 227-SS92 

DAVIDSON ALUMINUM & METAL CORP 

l'.uY; I•M.‘ i;tr,Ct 

OeerPkLI NYC# 212 E-.9 36-CO 

E.'Sfr: i Vitals Ccrp 

;*’hF - -velt/v C.vteretNJ -- NYC# 227 2303 
Eui'rr t Polling .‘.'ills Inc 
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■ SALES (Million J) 

Ovirler: 1672 1071 1070 1000 1008 

223.1 202.6 210.0 107.0 154.3 

• • 248.2 257.1 220.5 170.2 

. 235.7 230.0 275.8 108.7 

r«'r 272.3 223.8 279.1 132.8 

Sil».i for 1971 were up 1.9% from those 
,« rtre preceding ye*r. A substantial rrse 
cement shipments (owing to Increased 
Iv..2itg activity) and higher space billings 
ttilertlicC crowing market penetratin'.) more 
vlhK' the ..tisenrc of Ihc dlveslcd print- 
c n,'»i*ti'ci*. Benefits from a stiarp rise 
.’ ceniciit prices, ab'jcnee uf losses on dis* 
•iii.ueti lince, and lower Interest elurges 
r grided the until 111 pretax Income to 15.C1. 
i-rr lares at 30.8c against 37.8%, and 
. -tt minority interest, net income was up 
.17.. Ilrsu'.!:i for 1071 exclude special 
•i ol 50.41 a share, 
first quarter 1072 sales rose 10.11, year 
'.. .nr. pretax income wan up 4.35. After 
rarity low taxes al32.87. against IB.ffi, 
. : niihuiily interest, net Income advanced 
;* 

•■COMMON SHARE EARNINGS (i) 
O.slter; 1072 1071 1070 1000 1000 

Vir.n . 0 25 0.22 0 to 0.20 0.21 


PROSPECTS 

Near Term-Sales for 1072 should rise at 
least 10% from the $950.0 million of the prior 
year. The lamest gains may come frumacro- 
8pace as funding picks up for such projucts 
as Sprint, Skylab, Viking and the DC-10 
airbus. Moderate gains arc also expected 
from chemicals and aggregates, reflecting the 
continued rise in counti\ictinn activity. 

Margins arc cxpcctedlowldcnonthc higher 
volume, production efficiencies atthe Alumi¬ 
num subsidiary and Increased prices for 
cement. Thus, despite an expected rise In 
interest costs and a full year reduction In 
Investment tax credits, earnings lor 1972 
should advance at least 12% from the S2.01 a 
share (excluding $0.41 special galnslof 1971. 
The $0.27 7) quarterly dividend is the minimum 
expectation. 

long Term—The company should remain 
a major aerospace contractor, lut com¬ 
mercial earnings probably will continue to 
supply the bulk of total profits. 

RECENT DEVELOPMENTS 

On May 31, 1972 ML received a$168,400,- 
000 Army contract for the Sprintantl-ballls- 
ttc missile. The award was in accord with the 
terms of the recent U.S.-Soviet Arms Limita¬ 
tion agreement. 

MI, sold 11s Madison Silos subsidiary, a 
builder ol agricultural silos, to Chromalloy 
American in May for $7,000,000 in rash and 
notes. Madison las sales of about 515 mil¬ 
lion. 


MARTIN MARIETTA CORPORATION_ 
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EXHIBIT 3 - MARTIN MARIETTA ALUMINUM ANSWERS TO SECOND 

SET OF INTERROGATORIES NO.5 

During the years lCi'6, 1967 , 1968, 1969 and subsequently 
Harvey Aluminum (Incorporated), which has since changed its name 
to Martin Marietta Aluminum Inc., did not manufacture any of the 
components of the ]05rnm. M-l cartridge used in the Howitzer 
Artillery Gun, 109mm. Model lQ ':. On information and belief, 
and as previously indicated in the answers to Plaintiffs' 
Interrogatories Nos. 3 a nci 4 (first set), a subsidiary, Martin 
Marietta Aluminum Sales Inc., formerly Harvey Aluminum Sales 
Co. did assemble fuses and seme components of fuses used in 
that type of cartridge. Martin Marietta Aluminum Sales Inc. 
has not been named as a party to this action. 

INTERROGATORY NO. 4 : 

4. For each of questions 1 through 3 answered yes, 

V- 

describe in detail exactly what you manufactured. 

ANSWER: 

Not applicable. 

INTERROGATORY NO. 5 : 

5. State the dates and places of manufacture. 

ANSWE R: 

On information and belief, Martin Marietta Aluminum 
Sales Inc. operates the Milan Army Ammunition Plant located 
in Milan, Tennessee, at which plant fuses and fuse components 
of the type mentioned in Interrogatory 3 are assembled. 
INTERROGATORY NO. 6 : 

6. State the full names and present or last known 
addresses and job capacity of the individual or individuals 
responsible for said manufacture. 

ANSWER: 


See answers to Interrogatories 3 and 5. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


DORMAN L. BAIRD, et al.. 


Plaintiffs, 


-against- 


DAY & ZIMMERMAN, INC., et al.. 


Defendants 


11 Before: 


IION. JOHN M. CANNELLA, 


71 Civ. 3205 


U. .c.) 


District Judge 


New York, March 26, 1974 


APPEARANCES 


JULIEN, BLITZ £> SCHLESINGER, P.C., Esqs . , 
Attorneys for Plaintiff, 

By: Jesse Alan Epstein, Esq., of Counsel 

DEWEY, BALLANTINE, BUSHBY, PALMER & WOOD, Esqs. , 
Attorneys for Defendant, 

By: Paul Sherman, Esq., of Counsel 
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jbbr 2 

(Case called.) 

THE COURT: Now, I can give you until about twenty- 
three or twenty-four after ten, because I have a jury coming 
in. 

Can you conclude in that time, do you think? 

MR. SHERMAN: Well, your Honor, we were only 

planning to take around 15 minutes in total. 

THE COURT: All right. Take whatever you want 
but if you can't finish, we will have to adjourn it until 
another time. 

MR. EPSTEIN: I'l try to conclude in that time. 

THE COURT: Fine. 

MR.SHERMAN: I assume that you would want the 

moving party to call the first witness, your Honor. 

THE COURT: I couldn't care less, whichever 

order you agree on, as long as I get the evidence before 
me. 

MR.SHERMAN: In that case, the defendant will call 
Richard E. Guthrie. 
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jbbr Guthrie-direct 3 

RICHARD E. GUTHRIE, called as a witness 
by tire defendant, having been first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 
BY MR. SHERMAN: 

0 Mr. Guthrie, do you hold a position with any 
corporation? 

A Yes, I do. 

Q Are you an officer of any corporation? 

A Yes, I am. 

Q What corporation are you an officer of? 

A I am an officer of Martin Marietta Aluminum 
Sales, Inc. 

MR. SHERMAN: Perhaps we could agree, since there ar 
three corporations with similar names here, to have some 
sort of a method of referring to these various corporations. 

THE COURT: All right. Select whatever one you 
want and we will continue to do that throughout the record. 

Is this the parent organization? 

MR.SHERMAN: No. The defendant in this case 

is a subsidiary, Martin Marietta Aluminum. 

THE COURT: What do you want to call this? 

MR .SHERMAN: I would suggest we call that 

Aluminum. 



SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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jbbr Guthrie-direct 4 


2 

THE COURT: Is that convenient? 


3 

MR. EPSTEIN: That is fine. 

) 

4 

MR. SHERMAN: The parent is Martin Marietta 


5 

Corporation, and I suggest we call that Martin Marietta. 


6 

The subsidiary of the defendant is Martin Marietta Aluminum 


7 

Sales, and I suggest we call that Sales. 


8 

THE COURT: Eithet that or Aluminum Sales. If 


9 

Sales is- convenient, all right. 


10 

Q Would you tell is what your title is? 


11 

A I am the assistant secretary of Sales, Inc. 


12 

Q What are your duties? 


13 

A I assist in the preparation of the corporate 


14 

records of the company and act whenever the secretary is 


15 

unavailable to that. 


16 

I qualify the corporation in the states it does 


17 

business, and I have the custody of the books and records 


18 

of the company. 


19 

MR. SHERMAN: At this time, your Honor, I would 

- 

20 

like to introduce a certificate signed by the Secretary of 


21 

State of the State of California, certificate of good standing 


22 

coupled with a photocopy of an amendment to the articles of 


23 

incorporation of Martin Marietta Aluminum Sales, together with 

1 

24 

two ami.lar documents relating to Martin Marietta Aluminum. 


25 

MR.EPSTEIN: No objection. 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 

FOLEY SQUARE. NEW YORK. N.Y. CO 7-4SS0 
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Guthrie-uxrect 


5 


THE COURT: Received. 

(Defendants' Exhibit A was received in 

evidence.) 

MR.SHERMAN: At this time I would also like 
to have marked a copy of a contract. 

MR. EPSTEIN: No objection. 

THE COURT: Received. 

(Defendants' Exhibit ti was received in 

evidence.) 

Q Mr. Guthrie, I show you this contract. Can you 
tell us what that is? 

A This is a contract between the two companies 
we have identified as Aluminum and Sales with the names 
that these companies had at the time the contract was signed. 

Both of them have changed their names to their 
current names. 

Q What is the date of that? 

A The contract is dated October 1, 1966. 

Q Do you know whether that contract is still in 

fcrce? 

A Yes, I do, and it is still in force. It is a 
contract appointing Sales as the independent contractor 
to solicit products manufactured by Aluminum, and pay a 
commission on that solicitation and service. 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEV SQUARE. NEW YORK. N.Y. CO 7-4SS0 
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Guthrie-direct 


6 


2 

THE COURT: You have been referring to Exhibit 


3 

li all along, have you not? 


4 

MR. SHERMAN: Yes, your Honor, he has. 


5 

a Did Sales perforin any services under this contract 


6 

during the year 1971? 


7 

A Yes, they did. 


8 

Q What did the services consist of? 

‘ 

9 

A They sold, promoted aluminum products manufactured 


10 

by the parent throughout the United States; acted as a 


11 

liaison between the manufacturing plants of Aluminum and 


12 

the ultimate customers of the aluminum products manufactured 

* 

13 

in those plants. 


14 

Q Were payments made by Aluminum to Sales under this 


15 

contract? 


16 

A Yes. Aluminum pays Sales an agreed upon per¬ 


17 

centage of the value of the products sold. 


18 

Q Whatis that percentage? 


19 

A 2-1/4 per cent. 


20 

Q You said of the products sold. You also testified. 


21 

I believe, that Sales solicits orders. 


22 

A Yes, they do. 


23 

f 

Q Does Aluminum pay the commission on sales that 


24 

are solicited as opposed to sales that are actually con¬ 

I 

25 

summated? 
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Guthrie-direct 


7 



2 A No. The commission is paid only on products 

3 sold and shipped. 

' n There are a number of orders taken which are 

rejected. 

MR. SHERMAN: Your Honor, may we have the 

affidavit of Mr Guthrie which was previously submitted in 
this case deemed marked, or should we mark a copy of it? 

THE COURT: No. I think it's deemed marked; 
it is in the papers, isn't it? 

MR. SHERMAN: Yes. 

THE COURT: It will be deemed marked and it can 
be Defendant's Exhibit C, deemed marked. 

(Defendants' Exhibit C was deemed marked.) 

Q Mr. Guthrie, I refer you to the affidavit that 
is deemed marked as Defendants' Exhibit C and I ask you to 
look at that affidavit and tell us if that affidavit 
represents your present understanding of the facts in this 
matter. 

A Yes, with an exception. 

Q Would you tell us what that exception is? 

A I am looking for the correct — it's an exception 
an omission, not of a fact, in there. 

In looking through the books and records of the 
company and contacting the employees that are familiar with 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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jbjjr Guthrie-direct 8 

this particular case and the relations between Aluminum and 
Sales prior to the time I joined the company, I stated that 
we had an office in 1971 in the State of New York, in the 
County of Queens. 

In addition to that office, I find that we also 
had an office in the suburb of Buffalo, New York, a town 
called Hamburg. That office has since been terminated, 
as was the one in Queens but it was not mentioned in the 
affidavit because I was not aware of its existence. 

A different gentleman had the lease, and I found 
it three or four days ago. 

q As far as the Hamburg, New York operation is con¬ 
cerned, about how many employees did that have? 

A I believe it had two salesmen and one secretarial 

employee one clerk-secretary. 

Q In your affidavit you also mentioned some figures 
as far as sales in New York as a percentage — sorry, 
you did not. 

Can you estimate what the percentage of sales 
by both of these offices that were solicited on behalf of 
Aluminum were in 1971 in New York? 

A I am not sure I can on solicited. In terms of 
shipments, I think it's slightly in excess of the 3 per cent 
of the total nationwide income of sales, Martin Marietta 
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The Buffalo office was smaller in total sales 
and commissions than was the Queens office. 

Q Do you have any idea of the total dollar volume 

of the two offices? 

A Shipments? 

Q And shipments, actudly accepted orders that were 
shipped. 

A I have an idea of the commission income and I 
can work backwards. 

The commission income from the two was about 
$97,000 or $98,000 and that would be 2-1/4 per cent of the 
shipment figures. 

Q Other than those two offices, did Sales maintain 

any other offices in New York in 1971? 

A No, sir, they did not. 

Q Does Sales maintain separate bank accounts from 
Aluminum? 

A Yes. I believe there are approximately 13 bank 

accounts that Sales maintains. 

Q Does Sales maintain separate corporate and 

financial records, such as general ledgers? 

A Yes, they do. 

Q As far as the leases that you mentioned are 
concerned, who were those leases between? 
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2 

A 

The landlord of the offices th-'t we rented and 

3 

Martin Marietta Aluminum Sales, Inc. # or, at that time, 

4 

its predecessor name, the same corporation. 

5 

Q 

Finally, who paid the salaries of the personnel 

6 

of Sales 

in New York? 

7 

A 

The sales company, Martin Marietta Aluminum Sales, 

8 

Inc. 


9 


MR.SHERMAN: No further questions. 

10 

CROSS EXAMINATION 

11 

BY MR. EPSTEIN: 

12 

0 

Did Sales sell aluminum products manufactured by 

13 

companies other than Martin Marietta Aluminum during 1971? 

14 

A 

Not unless it would have been on an exchange 

15 

basis, where we exchanged our product for another manufacturer 

16 

but that 

’ s ncc a particular prevalent practice. 

17 

Q 

In other words. Sales was basically the sales arm 

18 

of the Martin Marietta Aluminum? 

19 

A 

Yes, sir. 

20 

Q 

For how long did Sales maintain its office in the 

21 

Borough 

of Queens, New York? You said them was an office 

22 

in 1971. 


23 


How long had that office been in existence? 

24 

A 

May I correct my answer to your previous question. 

25 

sir? 
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2 

Q Certainly. 


3 

A You said was it the sales arm of th* Martin 


4 

Marietta Aluminum. Yes and no. It was the sales arm 


5 

for aluminum products. 


6 

Martin Marietta Aluminum Sales, Inc., also man¬ 


7 

ufactures titanium products, high grade steels, in small 


8 

dollar amounts and has an operation that is called 


9 

Harcraft, a branded name of plumbing lines and those were 


10 

1 

not sold through Martin Marietta Aluminum Sales, Inc. They 


11 

had their own sales force. 


12 

Q What per cent of Martin Marietta Aluminum 


13 

Products are aluminum, as opposed to other metals? 


14 

A It would be, the two operations I was mentioning. 


15 

what I would call special metals and Harcraft, are fairly 


16 

small in terms of the manufacturing plants. 


17 

There are also a fair number of sales of primary 


18 

ingot on an export basis, some sales of bauxite and some sales 


19 

cf alumina, and those sales, fairly large dollar amounts, 


20 

are not handled by Martin Marietta Aluminum Sales, Inc. 


21 

They are not sales of the Aluminum Company sales. 


22 

The Aluminum Company itself sells the alumina or 


23 

bauxite or pure metal. I en not sure I can give you an 


f 24 

exact figure. 


25 

I would think that the products of the total parent 
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2 

would be in the neighborhood of 80 per cent sold by 


3 

Aluminum Sales, Inc. 


4 

Q Aluminum Sales, Inc. sells 80 per cent of the 

• 

5 

products? 


6 

A That's a very rough estimate and I would not want 


7 

to be held to it, but I think it's a fair one. 


8 

Q Getting back to the office in Queens, New York, 

• 

9 

which was in existence in 1971, how long had it been in 


10 

existence before 1971? 


11 

A I believe there had been an office in New York, 


12 

not necessarily in Queens, back into about 1963. It was 

f 

13 

on Jericho Turnpike prior to that. 


14 

They were normally a three-year lease and, if 


15 

the district manager chose to move that office closer to 


16 

where he lived, that was frequently done. 

• 

17 

I believe the one in Queens was — I would have to 


18 

look at the lease to tell yc” exactly. 


19 

Q The one in Queens was apparently the same office. 


20 

then, as the one in Jericho? 


21 

A Yes. It was the Martin Marietta Aluminum Sales, 


22 

Inc. office which would be in Jericho and, then at the 


23 

expiration of that lease would move to Queens and that 


r 24 

lease was cancelled and there was no further office in 


25 

New York. 



SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 

FOLEY SQUARE. HEW YORK N Y, CO 7-<S»0 





1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


23 


24 


25 


JA40 

jbbr Guthrie-cross 13 

Q Were there about the same number of employees in 
Jericho as in the Queens office? 

A Yes,sir. 

I wouldn't want to say exactly, but, roughly, yes, 
there was no great deviation. 

Q The Buffalo office, which you just testified to, 
how long was that in existence? 

A I am not familiar with it back of the time that 
I know when the lease was there and, prior to that, I really 
couldn't tell you. 

Q Did they rent or own their property? 

A What kind of property are you thinking of? 

The real estate? 

Q I am talking now about the office in Buffalo. 
Would you know if they rented or owned that? 

A The office space was leased space. 

Q Is Martin Marietta Aluminum Sales authorized 

to do business in the Stateof New York? 

A Yes, sir. 

Q Are you familiar with the term wholly owned 
subsidiary? 

A Yes, sir. 

Q Martin Marietta Aluminum Sales a wholly owned 

subsidiary of Martin Marietta Aluminum? 
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Yes, they are. 

MR. EPSTEIN: I have no further questions. 

MR. SHERMAN: I have on question on redirect 


REDIRECT EXAMINATION 


BY MR. SHERMAN: 


Q Could you tell us what percentage of Martin 
Marietta Aluminum Sales' gross income was obtained through 
sales or solicitations of orders of Aluminum's products? 

A The percentage of gross income? 

Q Book basis income, book value. 

A I think around 32 to 33, 34, somewhere between 
?’ and 34 per cent of the income, gross income, of Martin 
Marietta Aluminum Sales, Inc. was obtained from selling 
aluminum products manufactured by Martin Marietta Aluminum. 


RECROSS EXAMINATION 
BY MR. EPSTEIN: 

Q Did Martin Marietta Aluminum Sales operate a 
facility in Milan, Tennessee, assembling a certain product 
for the United States Government? 

A Martin Marietta Aluminum Sales, Inc., has a contraci 
with the government to operate a government facility in 
Milan, Tennessee. I am not sure what product you are 
talking about. It does manufacture products. 
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MR. EPSTEIN: That's all I have. 

MR.SHERMAN: That’s all. 

THE COURT: You may step down. 

(Witness excused.) 

MR. SHERMAN: I would like to call Mr. Ancel 

Markowitz. 

ANCEL A. MARKOWITZ, called as a witness 

by the defendants, being first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 
BY MR. SHERMAN: 

Q Would you give us your home address? 

A 11815 Blue Spruce Road, Reston, Virginia, 22091. 

Q Are you an officer of Martin Marietta Aluminum? 

A Yes, I am. 

Q What title do you hold? 

A Assistant treasurer. 

Q What are your duties as assistant treasurer? 

A I manage the cash,I oversee the operations of the 
credit department and the accounts receivable department. 

Q In 1971 where were Aluminum 's corporate head¬ 
quarters? 

A In Torrance, California. 

Q Do you know whether Aluminum maintained any other 
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offices or plants or manufacturing facilities elsewhere 
in 1971? 

A Yes. They maintained several manufacturing 
facilities. There was a reduction plant in Dallas, 

Oregon. 

Q They were building another reduction plant, about 
to be completed, in Goldendale, Washington, the State of 
Washington. 

They maintained, of course, a manufacturing plant 
in Torrance, itself, and another manufacturing plant for 
extrusions in Adrian, Michigan, and a rolling mill in 
Lewisport, Kentucky. 

Q Did Aluminum have any other offices, plants or 
facilities in New York during 1971? 

A No. 

Q Do you know whether Aluminum has ever been licensed 
to do business in New York? 

A They have not. 

g Who was the principal stockholder of Aluminum in 

1971? 

A Martin Marietta Corporation. 

Q Do you know what percentage of stock was owned by - 
A Yes. 82.7 per cent. 

Q As far as the 1971 output of Aluminum is concerned, 
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17 


do you know what percentage of that output was shipped into 
the State of New York? 

A I would say approximately 5-1/2 per cent. 

V° u Know how much or what percentaae of its 
output war; .snipped into the State of New York as the result 
of solicitations by Sales? 

A Somewhat under 2. -- 1 know the nur.berwas 2.15, 
wnich was completed to be shipped by the two sales offices, 


10 
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standing is 
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IS 

19 

20 
21 
22 

23 

24 

25 


were transmitted directly to Aluminum by the 
customers and then either accepted or rejected. 

0 Did rejections occur? 

A Y e s . 

Q ''ben an order was received and accepted by 
Aluminum, what then happened? 

A Aluminum produced the order, wherever it was 
appropriate to manufacture it, and shipped by common 
carr ^- er to whatever location was designated. 

U Did Alumin have any interest in the common 









1 

JA45 

j bt)r Markowitz-cross l 8 

1 

2 

carriers that were utilized? 


3 

A No. 


4 

q do you know the terms of shipment? 


5 

A FOB point of manufacturer. 


6 

Q In 1971 did Aluminum pay commissions to Sales? 


7 

A Yes, they did. 


8 

Q Do you know how they were calculated? 


9 

A On the basis of 2-1/4 per cent of those sales 


10 

generated by solicitations throughout the country. 


11 

q do you know anything about the advertising policies 


12 

or practices adopted by Aluminum or Sales? 


13 

A No, I do not. 


14 

MR.SHERMAN: No further questions. 


15 

CROSS EXAMINATION 


16 

BY MR. EPSTEIN: 


17 

q Mr. Markowitz, in 1971, did Aluminum pay any money 


18 

to the Martin Marietta Corporation for any sort of services 


19 

performed by the Martin Marietta Corporation. 


20 

A Yes, I think they did. 


21 

Q Would you know how much that was? 


22 

A My recollection is that it was approximately 


23 

$1,330,000. 


24 

Q What services did Martin Marietta perform for 


25 

Aluminum? 



SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTHOUSE 
rOLEY SQUARE. NEW YORK. N.Y. CO T ASSO 















JA46 


1 

jbbr Markowitz-cross 19 


2 

A Martin Marietta Corporation perform? 


3 

Q Yes . 


4 

A Management services of various kinds, including. 


5 

and I believe that in that calculation there was a percentage 


6 

of overhead, Martin Marietta Corporation overhead, but 


7 

management services -- I'm not quite sure, you know,how to 


8 

further define that; I am not familiar with the specific 


9 

services performed. 


>0 

Q Where is Martin Marietta located? This is the 


1 

11 

parent corporation. 


12 

A In New York City. 


13 

Q Would you know if these management services were 


14 

performed at all in New York City? 


I 

15 

A I dorit know. 


16 

Q When you say Martin Marietta is located in New 


17 

York City, what type of office do they have in New York City 


18 

or do they have a manufacturing plant? 


#• 

19 

A As far as I know, they dorit have a manufacturing 


20 

plant. They have offices on Park Avenue. I have never 


21 

visited them. 


22 

. Q Would these be the offices where the executive 


23 

officers of Martin Marietta Corporation have their offices? 


24 

A Yes. 


25 

Q Would they be these executive officers who would 



SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 


j 

FOLEY SQUARE. NEW YORK. N.V. CO T-4SS0 
















jbbr 


JA47 

Markowitz-cross 


be engaging in the management services for Martin Marietta 
Aluminum? 

A I would have to assume that some of the services 
were performed by these officers. I don't know whether 
all of the management services were performed by these 

officers. 

Q In connection with these services performed for 
Aluminum, did Aluminum employees or officers come into the 
State of New York in 1971? 

A I do not know. I joined the company in 1972, 

January of '72. I don't know. 

Q now about in 1972, then? Were similar services 

performed for Aluminum by Martin Marietta? 

A Yes. 

q About how much was that in dollar amount? 

A I don't know the amount in 19 72 . 

Q Did Aluminum employees or officers come into the 
State of New York in connection with these services? 

A On occasion, yes. 

Q How about 1973? Did employees or officers come 

into the State of New York in connection with similar 
services performed by Martin Marietta? 

A On occasion, yes. 

MR. EPSTEIN: May I refer to documents now which we 
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have already marked between us? 

Q I would like to show you what has been marked 
as Plaintiffs' Exhibit 25. 

Can you identify that? 

A Yes. This is the annual report of the 

Martin Marietta Corporation for 1972. 

Q When it says 1972 annual report, what year is that 
referring to? In other words, the matter contained in that 
concerns what year? 

A The calendar year 1972. 

Q I would like to direct your attention to page 11 
of this report. 

Do you see there a page which is headed "Aluminum, 

sir? 

A That's correct. 

Q This is in Martin Marietta's annual report, and 
it apparently describes certain activities with raspect to 
aluminum. These activities, what company was performing 
these activities described on page 11? 

A Martin Marietta Aluminum, Inc. 

Q The company which you are associated with? 

A Right. 

Q But it is true that these activities are set forth 

in Martin Marietta Corporatiorfs annual report? 
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2 

3 
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11 

12 

13 

14 

15 

16 

17 
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MR. SHERMAN: I would like to object to this whole 
line of questioning at this point on the ground — 

THE COURT: I don't know what relevance it has. 

Are you going to say that it is presumed that the 
same conditions existed in 1971? 

MR. EPSTEIN: Well, I think I can prove 1971, 

also, but my position is going to be not only with all 
of these companies doing things in New York in 1971, but they 
continued to do them. 

THE COURT: Well, I am not too much interested in 
what they continued to do. What I am interested in is what 
was the condition at the time that this thing occurred, 
the services. 

MR. SHERMAN: I would also like to object on the 

grounds, in addition to that, that the evidence of the 
presence of the parent cannot be used to establish juris¬ 
diction over a subsidiary in a state. 

THE COURT: Well, that would be a matter of argument 
and I will hear argument from both sides but, has this been 
marked in this case or is this in a deposition or something? 

MR. EPSTEIN: We marked this pursuant to agreement. 

THE COURT: Well, let the clerk put the official 
number on it. 

There is no objection to it? 
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MR.SHERMAN: No objection, your Honor. 

THE COURT: Received. 

MR.SHERMAN: Subject to the preceding objections 
to its whole relevancy. 

THE COURT: On that ground, I sustain it and 
we will simply mark it for identification. I ' ave already 
ruled it is not relevant to the issue before me but mark 
it for identification. 

(Plaintiffs' Exhibit 25 was marked for 
identification.) 

Q Mr. Markowitz, I show you another exhibit which we 
previously marked between us as Exhibit 20. 

Can you identify that? 

A That is a form 10-K for the Securities and 
Exchange Commission, of Martin Marietta Corporation. 

Q Does that describe the activities of Martin 

Marietta Corporation? 

MR. SHERMAN: May we have a date on that, your 

Honor? 

Q Do you know what date this refers to? 

A For the fiscal year ended December 31, 1971. 

Q From that description, would you gather that that 

means January 1, 1971, to December 31, 1971? 

A Yes. 
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Q Does this document describe activities of Martin 


Marietta Corporation? 

A I have not read it but, ordinarily, a 10-K will 
describe the activities of the company to which it pertains. 

Q And this 10-K would describe the activities of 
Martin Marietta for 1971, correct? 

A Martin Marietta Corporation. 

MR. SHERMAN: I object. 


THE COURT: The exhibit speaks for itself. 


Sustained. 


Q I show you page 4 of Exhibit 20, wherein appears a 
section devoted to Aluminum. 

Would you look at that section, please? 


15 


A Yes. 


0 Are the activities described in that section the 
activities of Martin Marietta Aluminum Corporation? 


MR. SHERMAN: Objection, your Honor. 

THE COURT: Sustained. The document speaks for 


itslef. 


MR. EPSTEIN: May I offer this document m evidence. 


your Honor? 


THE COURT: Is there any objection? 


MR.SHERMAN: 


I will object on the same grounds 


that I reiterated before, with respect to the prior exhibit. 
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25. 

THE COURT: Well, I am taking it subject to con¬ 
nection. I don't know that it can be used in the way 
in which you are attempting to use it. If what he says is 
so, and he has cases that stand for that, then, of course, 
I would be obliged to disregard it. 

On the other hand, if you have cases that show 
itcan be used, I will consider it. 

It will be marked in evidence, subject to that 


condition. 

(Plaintiff's Exhibit 20 was received in 

evidence.) 

Q Would you know the dollar amount of Aluminum, 
Martin Marietta Aluminum Sales — talking now about the 
Martin Marietta Aluminum Sales which were shipped into the 
State of New York in 1971? 

A Approximately $11 million. 

Q Would you know the amount for 1970? 

A No, I do not. 

Q Would you know for how long Martin Marietta 
Aluminum has been shipping products into the State of 
New York before 1971? 

A I do not know how long. 

Q When was Martin Marietta Aluminum founded? 
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A I believe in 1942. 

Q When it was founded, was it engaged in the business 
of selling aluminum? 

A I do not know. 

Q When did your present involvement with the company 
begin? 

A January 31, 1972. 

MR. EPSTEIN: I have no more questions of this 

witness. 

MR. SHERMAN: No other questions, your Honor. 

THE COURT: That's all. 

(Witness excused.) 

MR.SHERMAN: Finally, your Honor, I would like 

to call Charles T. Olson. 

CHARLES T. OLSON, called as a witness 

by the defendants, being first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 
BY MR. SHERMAN: 

U Mr. Olson, could you give us your home address, 
please? 

A 118-16 Stuart Mill Road in Upton, Virginia. 

Q Drawing your attention to the year 1971, where 
were you employed? 
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A I was employed by Martin Marietta Aluminum Sales. 

Q Where was that? 

A Part of the year was in the Chicago area and the 
final part of the year in the New York area. 

Q Can you tell us when your activity in the 
New York area began? 

A It would have to be, like, the second week of 
November of 1971. 

Q What was your position at the time? 

A Regional Sales Manager. 

Q What duties did that involve? 

A I was responsible for maintaining a field sales 
force — essentially, training, guiding, directing, their 
efforts towards specific goals or objectives within a 
budget. 

Q Did you have any other duties or responsibilities? 
A No. 

Q Where was your office located? 

A It was located in Forest Hills, Queens, at 108th 

and Queens Boulevard. 

Q How many employees were there? 

A There were four salesmen and, well, there was one 

girl, two at brief intervals. 

Q What was the function of this office? 
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2 

A To solicit orders for aluminum products. 


3 

Q For whom did this office solicit orders for 


4 

aluminum products? 


5 

A We were soliciting orders as Aluminum Sales for 


6 

products produced by Aluminum. 


7 

Q And do you know, first of all, the procedures which 


8 

were followed in soliciting these orders, and could you 


9 

describe them? 


10 

A Well, each of the salesmen were assigned specific 


11 

geographical territories in which they were to use whatever 


12 

information was available to ferret out manufacturers using 

' 

13 

aluminum in their products and, then, to call on them to 


14 

solicit their part of the aluminum. 


15 

Q When an order was solicited, what happened then? 


16 

A The original order was transmitted to, at that 


17 

time, executive offices and headquarters in Torrance. 


18 

It was transmitted to the Torrance plant, at which time 


19 

they reviewed the order in total and would accept or reject 


20 

it based on a number of criteria. 


21 

Q What criteria were used for rejecting orders by 


22 

Aluminum? 


23 

A Well, there were several. Credit rating of a 


24 

customer; his specific specifications sometimes are too 


25 

tight or too tough for us to produce; if it was a -- sometime* 
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it was a delivery schedule that was impossible to meet. 

There were probably others but those would be 
the major ones. 

THE COURT: Where is Torrance? 


THE WITNESS: Los Angeles suburb. 

MR. SHERMAN: Again, there is an affidavit in 
this case I would like to have deemed marked. 


THE COURT: Is it his? 


MR.SHERMAN: 


Mr. Olson's. 


THE COURT: Deemed marked Exhibit D for the 


defendant. 


(Defendants' Exhibit D was deemed marked.) 


Mr. Olson, did you sign this affidavit that has 


been marked as Exhibit D? 


A Yes, I did. 


Q Have you reviewed it, recently? 

A Yes. 

Q Does that affidavit reflect your present under¬ 

standing of the facts? 

A Yes. 

Q One last question. 

Do you know any of the practices or policies that 
were followed by your office during 1971 with respect to 
advertising? 


SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 
EOLEV SQUARE. NEW YORK. N.V. CO T-«S»0 







1 


jbbr 


JA57 

Olson-direct 


30 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A Yes. We had yellow pages advertising and, in 
addition, we had copies of -- reprints of advertising that 
was, or that had appeared previously in some of the national 

magazines. 

This would have been — well, we had copies of 
those ads, reprints, as they are called, that occasionally 
accompanied either a letter soliciting business or, and 
in some cases it might have been a quotation that was sub¬ 
mitted, and that one of these might have accompanied. 

Q These advertisements or reprints that you are 
referring to, did they refer to your office under the name 
of Harvey Aluminum Sales, Inc. or Harvey Aluminum? 

A Harvey Aluminum Sales, Inc. 

Q Did you have any stationery or cards? 

A Yes, and that said Sales, Inc., also. Cards, the 
letterheads, both. 

Q Did these various publications or stationery items 
also have reference to Harvey Aluminum? 

A Yes, there is a registered trademark, logs sort of 
tiling, that always accompanied it, has also appeared on many 
of the products as shipped. 

MR. SHERMAN: No further questions. 


SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 
EOLEY SQUARE NEW YORK. N.V CO 7 4SS0 





1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 


15 


16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


JA58 

jbbr Olson-cross 31 

CROSS EXAMINATION 

BY MR. EPSTEIN: 

Q With respect to your last comment concerning ad¬ 
vertising, did you have an ad in the New York, Manhattan 
Yellow Pages, under the name of Harvey Aluminum while the 
office was under your management? 

A It was listed under sales. 

Q I dorft know what you mean by that. 

A I say it was, by the definition we have been using, 

it was listed as Harvey Aluminum Sales, Inc. 

Q I would like to show you a document to see if you 
recognize it. 

MR. SHERMAN: May we have the date of this? 

MR. EPSTEIN: This (showing). 

MR.SHERMAN: All right. 

Q Do you recognize this document? 

A Yes. 

Q What is it? 

A Well, I don't — I recognize it as a photocopy 
of a yellow pages box advertisement. I don't recognize it 
as necessarily being the one that was in the book at that 
time, although I recognize the box. 

Q Is this an advertisement which reflects the sales 
office in Queens? 
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A This one says -- this one says Jericho, doesn't 

it? 

Q Well, does it reflect the sales office in Jericho, 

then? 

A Yes. 

Q Harvey Aluminum Sales, Inc., Jericho? 

A Yes. 

U Do you know what period of time the Jericho office 
was in existence? 

A I do not. 

MR. SHERMAN: I will object to this whole line, 

your Honor, in that case. 

THE COURT: Well, he hasn't said anything except 
that one thing, that he sees there that it says that he 
doesn't even adopt it. All he says is that he sees there 
is a photostat there and that's what it says. 

He has no personal knowledge of his own. 

Mark that for identification. What is tha ? 

MR.EPSTEIN: We can deem it marked. It's 

Exhibit 1 to an affidavit that we submitted in opposition 
to their motion to attack jurisdiction. 

THE COURT: Deemed marked, then. 

(Plaintiffs' Exhibit 1 deemed marked.) 

U How long have you been workirg for Harvey Aluminum 
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jbbr Olson-cross 33 


2 

Sales, Martin Marietta? 


3 

A It was Harvey at the time I started, but I started 


4 

in 1965, October. 


5 

Q Were you working in the New York area before you 


6 

undertook to manage the Queens, New York, office? 


7 

A No. 


8 

Q Are >ou familiar with an office of Harvey 


9 

Aluminum Sales in the Buffalo, New York, area? 


10 

A Only to the extent that I knew one existed. 


11 

Q Do you know or did you know for how long that 


12 

office existed* 


13 

A No, I don't. 


14 

MR. EPSTLIN: I have no further questions. 


15 

MR.SHERMAN: No further questions, your Honor. 


16 

THE COURT: You may step down. 


17 

(Witness excused.) 


18 

THE COURT: That's the defendants' presentation? 


19 

MR. SHERMAN: Yes. 


20 

THE COURT: Is there anything you wanted to pro¬ 


21 

duce? 


22 

MR.EPSTEIN: Your Honor, I would like to introduce 


23 

*** 

certain documents which we have marked. 


24 

THE COURT: Get them, then. 


25 

If there is no objection. I'll take them. 
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MR. SHERMAN: We have no objections as to the 


authenticity of the documents, your honor, and that they are 
what they purport to be. 

We would like to know why the plaintiff is intro¬ 
ducing them and what he feels they show, so that we can 
object on the grounds of relevance. 

THE COURT. Go ahead. 

MR.EPSTEIN: Fine. This hasn't been marked. 

This is Notice of Annual Meeting of Stockholders from Harvey 
Aluminum Incorporated, dated March 15, 1971, wherein on 
Page 13 it recites that Harvey Aluminum, now Martin 
Marietta Aluminim paid about $232,500 in management services 
and other services to the Martin Marietta Corporation, 
and I am introducing this document to show that by this paymei 
Martin Marietta Aluminumitself was doing business in 
New York, inasmuch as there had to be consultation. 

I am going to argue that there had to be consul¬ 
tation between Martin Marietta Aluminum and Martin Marietta 
Corporation, which corporation had its executive offices 
on Park Avenue, New York City. 

MR.SHERMAN: I will reiterate my objection. 

THE COURT: I will take it subject to connection. 

(Plaintiffs' Exhibit 2 was received in 
evidence.) 
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MR. EPSTEIN: I would like to introduce 
has already been marked as Exhibit 4, which is headed 
"Harvey Aluminum Sales, Inc., Field Representation Fee, 

2.25 Per Cent, Year Ended December 31, 1971," and which 
lists 

MR. SHE1J4AN: No objection. 

THE COURT: Receded. 

MR. EPSTEIN:It is for the purpose of showing 
the sales in New York during that period. 

(Plaintiffs' Exhibit 4 was received in 
evidence.) 

MR. EPSTEIN: I would like to introduce a 

document which has not been marked. It is the Form S-l 
for Harvey Aluminum Incorporated. 

It states in red on the top, "As filed with the 
Securities and Exchange Commission May 18,1971." 

THE COURT: I will tell you what I am going 

to do. I am going to give you an opportunity, both of you, 
to submit something within a week's time based on these 
documents, what you say they say they say, so just mark it 
and let's get on because I am getting close to my jury 
time. 

MR. EPSTEIN: Fine. We are introducing this, 

then. 
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jbbr 36 

MR.SHERMAN: Subject to his Honor's rulings, I 

have no objection. We don't have the right to object 
to it subsequently, is that right, your Honor? 

THE COURT: No. It is not subsequently. You 

are objecting to it now and I will rule on it as I pass 
on the motion. If I find that it is a valid argument and 
that it is legally allowable, I will consider it. 

If I don't, I will simply disregard it or indicate 
that I am disregarding it. 

It is received. 

(Plaintiffs' Exhibit 3 was received in 
evidence.) 

THE COURT: It is received subject to the same 
conditions. 

MR. EPSTEIN: There was one other item. It is a 

certificate. 

Your Honor, that's all I have. 

THE COURT: All right. Then, is a week's time 

enough to do this? 

MR. SHERMAN: I would think so. 

(Discussion off the record.) 

THE COURT: Everything is to be submitted by 

April 5th. 

Thank you for coming in and bring your exhibits 
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when you do submit that so that we can look at them. 

Will you, between the two of you, arrange to get 
the Court a copy of the transcript? 

MR. EPSTEIN: Yes, your Honor. 

MR.SHERMAN: Surely, your Honor. 

THE COURT: All right, gentlemen. 

MR. EPSTEIN: Thank you, your Honor. 

MR. SHERMAN: Thank you, your Honor. 
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PLAINTIFFS EXHIBIT 3 IN EVIDENCE, PP. 3 AND 21 

TIIE COMPANY 


Harvey Aluminum (Incor^ratcd) was incorporated under the laws of the State of California m 
1942 It is pri-ipally engaged in the business of producing primary aluminum and aluminum null prod¬ 
ucts It has an aluminum reduction plant located at The Dalles, Oregon and is constructing a second 
aluminum reduction plant, expected to be completed in the summer of 1971, near the John Day Dam in 
the State ol Washington. The Company has a plant producing aluminum extrusions and lorgmgs and 
automatic screw machine products at Torrance. California (which plant includes an aluminum sheet and 
foil mill), an aluminum extrusion plant at Adrian, Michigan, a large aluminum rolling mil located at 
Lewisport, Kentucky and an alumina plant located at St. Croix, United Stales Virgin islands. 1 he 
Company also makes titanium, zirconium, brass and steel and other products, and has interests ... 
a bauxite mining project in the African Republic of Guinea and in a Norwegian reduction and fabricating 
plant. In addition the Company manages a United States Goverment ordnance plant at Milan lennessee^ 
The Company's principal offices are located at 19200 South Western Avenue, Torrance, California 90509 
(Telephone No. 213-775-2181). The term “Company” includes subsidiaries unless the context other¬ 
wise requires. 

Martin Marietta Corporation owns 82.7 % of the outstanding capital stock of the Company. See 
“Martin Marietta Corporation”. 


SUBSCRIPTION OFFER 

The Company is currently offering to the holders of its Common Stock the right to subscribe for 
an aggregate of 1,321,420 shares of Common Stock (the “Additional Stock") at an aggregate subscription 

io Tof $. (the “Subscription Offer”). The Subscription Offer, which is being made by 

another prospectus relating to the Subscription Offer, will expire on July 6, 1971. Martin Marietta 
Corporation has stated that it intends to subscribe and pay for 1,092,394 shares of the Additional Stock, 
the full number of such shares covered by the subscription rights which it will receive as a result of 
the Subscription Offer, concurrently with the closing of the sale of the Debentures. 

Kuhn Loeb & Co., Blyth & Co., Inc. and Tucker, Anthony & R. L. Day have severally agreed to 
purchase and the Company has agreed to sell to them, severally, the remaining 229,026 shares of Additional 
Stock which are not subscribed for by the exercise of rights. The minimum estimated net proceeds to the 
Company from the sale of the Additional Stock is $. 


USE OF PROCEEDS 

Under two revolving credit agreements with United oiates banks, the Company had borrowed a 
total as of March 31, 1971 of $71,000,000 which was used for working capital purposes and for the 
purpose of defraying a portion of the construction costs of the Company’s new reduction plant located 
near the John Day Dam in the State of Washington (see “Business—Primary Aluminum and Electric 
Power") It is anticipated that by June 15. 1971 borrowings under such agreements will amount 
to approximately $98,000,000, of which $33,000,000 will have been used for working capital purges and 
$65,000,000 for the construction of the John Day reduction plant. 

It is anticipated that the Company will obtain a loan from the United States Economic Development 
Administration in the amount of $10,000,000 which will be used to provide a portion of the remaining 
construction cost for the John Day reduction plant (see note 5 to “Capitalization”). The net proceeds 
from the sale of the Debentures and the Additional Slock referred to above (estimated to total approxi- 
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On May 14, 1971 the closing price of the Common Stock on the New York Stock Exchange 
was $26.00. 

MARTIN MARIETTA CORPORATION 

As of April 29, 1971, Martin Marietta Corporation, a Maryland corporation, with corporate head¬ 
quarters at 27 7 Park Avenue, New York, New York, owned beneficially and of record 5,461,90S 
shares of Common Stock or K2.7% of the outstanding Common Stock of the Company. By reason 
of such ownership Martin Marietta Corporation may he a "parent” of the Company under the Securities 
Act of 1933, as amended, and the Rules and Regulations thereunder. 

George M. Bunker, Joseph E. Muckley and Thomas G. Pownall, who arc directors of the Company, 
are, respectively, President, Executive Vice President and Vice President, and Messrs. Bunker and 
Muckley tire each directors, of Martin Marietta Corporation. In addition, J. Donald Rauth, a director 
and President of the Company, is a Vice President and director of Martin Marietta Corporation. 

Martin Marietta Corporation s corporate stall provides to the Company various corporate services, 
including general management, financial, industrial relations and other administrative services. During 
1970, the Comp ny paid Martin Marietta Corporation $232,500 for such services rendered during the 
latter part of 1970. The Company estimates on the basis of current accruals that payments for such 
services in 1971 will amount to approximately $1,250,000. Fees for such services are based on an 
allocation of related overhead costs of Martin Marietta Corporation. The Company's management 
believes that the fees paid for these services do not exceed charges which would be paid by the Com¬ 
pany if the services were performed by non-altiliated persons. 

DESCRIPTION OF THE DEBENTURES 

The Debentures arc to he issued under an Indenture dated as of June 15, 1971 ("Indenture”), 
between the Company and Morgan Guaranty Trust Company of New York, as Trustee (“’1 rustcc”). A 
copy of the Indenture in the form in which it is to he executed is filed as an exhibit to the Registration 
Statement. The following statements are brief summaries of certain provisions of the Indenture and are 
subject to the detailed provisions of the Indenture, to which reference is hereby made for a complete state¬ 
ment of such provisions. Wherever particular provisions of the Indenture or terms defined therein are 
referred to herein, such provisions or definitions arc incorporated by reference as part of the statements 
made, and the statements are qualified in their entirety by such reference. 

The Debentures are to mature June 15, 1996, and will be limited to $50,000,000 aggregate principal 
amount. Interest at the annual rate set forth on the cover page of this Prospectus will be payable semi¬ 
annually on June 15 and December 15 to the persons in whose names the Debentures are registered at 
the close of business on the May 31 and November 30 next preceding such June 15 or December 15, and 
may be paid by checks mailed to such persons. (§§ 2.03 and 5.01) 

Principal and premium, if any, on the Debentures and interest payable on redemption of Debentures 
will be payable at the corporate trust office of the Trustee in New York, New York. Debentures may 
be presented at such office for registration of transfer or exchange without any service charge and 
subject to the limitations provided in the Indenture. (§§2.03, 5.01 and 5.02) 

The Debentures will be issued in fully registered form only, in denominations of $1,000 and any 
multiple of $1,000, and may be transferred, combined or split up without payment of any charge other 
than stamp taxes or other governmental charges. (§§2.03 and 2.05) 
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ALUMINUM 

Martin Marietta is engaged in the business of producing primary aluminum and aluminum mill 
products, through its ownership of approximately S 2.7% ul the outstanding t'lniiuiuii stuck of llarvc\ 
Aluminum (incorporated). The remainder of this stock is publicly owned. 

I'lie principal products produced by Harvey Aluminum include aluminum pig, ingot, billet, tod, bar, 
pipe. tube, hollow sections, press forcings, forging stock, baud forgings, impact extrusions, electrical bus 
bar. rigid conduit, structurals, sjvecial shapes, light and heavy press extrusions, screw machine, sheet 
plate, coil and redraw rod and other aluminum products, alumina, calcined petroleum coke, titanium, zir¬ 
conium. brass and steel products, and plumbing fixtures and accessories. 1 larvcy Aluminum also manages 
on a fee basis the operation of the United States Government ordnance plant at Milan, Tennessee. Sales 
of alumina, primary aluminum and fabricated aluminum products contributed approximately $178.1 
million to Harvey Aluminum’s net sales in fiscal !909*, $178.7 million in 1970 and S173.1 million in 1971. 

Harvey’s primary aluminum, aluminum mill and other products are sold principally to customers in 
the United States and its territories and possessions, and to a limited extent abroad. The principal pur¬ 
chasers of primary aluminum arc other aluminum producers, distributors and independent fabricators. 
Aluminum mill and fabricated products are sold principally to customers in the building, transportation, 
aircraft, furniture, appliance and electrical industries. Sales of titanium products arc made primarily to 
customers in the aerospace and defense industries. The Department of Defense of the United States 
Government is the principal purchaser of Harvey’s production of screw machine products. 

Total sale., of Ilarvev to the United States Government under prime contracts or su1>cniitrncts were 
approximately 32% of its gross sales in fiscal 19(>9, 23% in 1 ‘>70 and 14',f in 1971. (See Aerospace— 
Contracts as to the right of the Government to terminate contracts and renegotiate profits.) 

Competition 

In selling its primary aluminum and aluminum mill products, Harvey Alumi mm principally competes 
w ith the other United States and the Canadian producers of aluminum, including several whose sales and 
resources devoted to the aluminum industry arc substantially greater than Harvey’s. Competition within 
the aluminum industry has intensified since the beginning of 1970, principally as a result of an increase 
in primary aluminum production capacity and the growth of inventories, combined with the ensuing soften¬ 
ing of the market for primary aluminum and aluminum products in the United Slates and abroad. 

lotal rated capacity of all United States producers of primary aluminum increased from 4,207.000 
tons** at the end of 1970 to 4,(XX>,(X)0 tons at the end of 1971. Martin Marietta is aware of published 
reports indicating that the United States aluminum industry was operating at about 82% of capacity 
at the beginning of 1972. The idle capacity can readily be brought back into production. Published reports 
also indicate plans of United Stales producers to increase annual industry capacity by the beginning 
of 1973 bv approximately 185,000 additional tons, and by the end of that year, 358,000 tons of primary 
aluminum are also presently scheduled to be purchased by primary aluminum producers from United 
States Government stockpiles. 

Total production by the twelve United States producers was 3,970,000 tons in 1970 and 3.925,000 
tons in 1**71 and Canadian exports to the United States amounted to 327,000 tons and 403,000 tons in 
those years rcsjicctively. Harvey's primary aluminum production was 89,(XX) tons in 1970 and 98.000 
tons iu I‘>71 Its taled capacity was increased from *11,000 tons to approximalelv 200.1XX) tons with the 
completion of its Goldendale reduction plant in the fall of 1**71 (discussed below). 

Harvey's shipments of aluminum extrusions and forgings in 1970 and 1971 represented approxi¬ 
mately 4.1 % of the 8**7,(XX) tons shipped by all United States fabricators in 1970 and the 1.000.000 
tons shipped by them in 1**71. Total shipments of aluminum sheet, plate and coil products by United 
States producers amounted to 2,125.000 tons during 1970 and 2,275,000 tons during 1971, of which 
Harvey’s shipments represented 4.0'% and G.2*/{, respectively. 

•Harvey’s fiscal year was changed in 1970 from the year ended September 30 to the calendar year. Refer¬ 
ences to fiscal 1969 arc to the fiscal year ended September 30. 

**A1I references are to short tons (2,000 lbs.). 
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DEFENDANT'S EXHIBIT B, IN EVIOEMCE < JA«8 

HARVEY ALUMINUM (INCORPORATED) TO HARVEY ALUMINUM SALES, INC. 

SALES AGREEMENT 

HARVEY ALUMINUM (INCORPORATED), a California corporation, herein¬ 
after called "Harvey Aluminum", hereby appoints HARVEY ALUMINUM SALES, 
INC., a California corporation, hereinafter called "Aluminum Sales", its non¬ 
exclusive sales agent, upon the terms, conditions and provisions hereinafter 
stated. 

1. The territory to be covered by Aluminum Sales shall be throughout the 
United States of America and in such other and additional areas as Harvey Alumi¬ 
num may designate. 

2. Aluminum Sales shall use its best efforts to sell and promote the products 
of Harvey Aluminum and said agency shall include aluminum, aluminum products 
and other products of Harvey Aluminum, Aluminum Sales in further consideration 
agrees to provide technical, engineering and liaison service between customers of 
Harvey Aluminum on any of its aluminum products or other products of Harvey 
Aluminum. 

3. Aluminum Sales shall carry on the foregoing activities in such manner as 
shall appear to it to best accomplish the purposes expressed in Provision 2. 

4. Aluminum Sales shall not handle any products which are competitive to 
the products of Harvey Aluminum without the consent cf Harvey Aluminum. 

5. Harvey Aluminum reserves the right to refuse to sell anyone. 

6. Aluminum Sales shall in all respects be deemed an independent contractor. 
This Agreement shall not be assigned by Aluminum Sales either in whole or in part, 
whether voluntary or involuntary, and whether by operation of law or otherwise, 
without the written consent of Harvey Aluminum first had and obtained. 

7. Harvey Aluminum will set all price schedules, terms and conditions of 
sale. 

8. Aluminum Sales shall pay all of its own costs and expenses. 

9. Harvey Aluminum shall pay unto Aluminum Sales two and one quarter per 
cent (2-1/4%) of the total of products sold by Aluminum Sales for the account of 
Harvey Aluminum. 

10. The sales agency hereby created may be terminated by either party upon 
thirty (30) days written notice. In the event of termination. Aluminum Sales shall 
be entitled to commissions on all orders for 30 days after termination but not 
thereafter. 

This Agreement supersedes and cancels any previous agreement 

DATED this 1st day of October, 1966. 


HARVEY ALUMINUM (INCORPORATED) 



AGREED AND ACCEPTED TO: 
HARVEY ALUMINUM SALES, INC. 



Assistant Secretary 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DORMAN L. BAIRD and DORIS J. BURNS, 
as Administratrix of the Goods, 
Chattels and Credits which were of 
WENDELL M. BURNS, deceased, and 
DORIS Jo BURNS, individually, 


Plaintiffs, 


-against- 


eg 

• f 

^/jUN 13 l&M 

^ o. of «-i, 


MEMORANDUM 


71 Civ. 3205 
( JMC) 


DAY & ZIMMERMAN, INC., REVERE COPPER 
& BRASS, INC., ..ARVEY ALUMINUM (Incor¬ 
porated) and LEAR SIEGLER CO. INC., 

Defendants. 


CANNELLA. D.J.: 


- -I 


The motion of the defendant Martin Marietta 

Aluminum, Inc. (formerly Harvey Aluminum), pursuant to 

Rule 12(b) of the Federal Rules of Civil Procedure, to 

dismiss the complaint as against it for lack of personal 

and subject matter jurisdiction, is granted. 

The plaintiff Baird was injured and the 

plaintiff Burns' intestate waskilled in Vietnam on 

September 6, 1969, by the explosion of an artillery gun 

which they were operating in the service of the United 

> 
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States Army. Liability is ascribed to the several 
defendants who are alleged to have manufactured 
components of the gun's cartridges, fuses and shells. 

Citizens of Alabama and Washington, 
respectively, the plaintiffs caused process to be 
served on the moving California defendant in California, 
postulating that at the time of service the defendant 
was doing business in the State of New York. N.Y. 

Civil Practice Law and Rules, Sections 301, 313; 

Federal Rules of Civil Procedure, Rule 4(e). This 
position is contested by that defendant by this motion. 

The primary business of the moving defendant 
Martin Marietta Aluminum, Inc. ("Aluminum"), is the 
production and manufacture of aluminum products in 
California and in four other states outside New York. 

It is not licensed to do business in New York and has 
no facilities in that state. It does have a contractual 
relationship with Martin Marietta Aluminum Sales, Inc. 
("Sales"), a wholly owned subsidiary authorized to do 

business in New York, by which Sales is authorized to 

! 

solicit orders for Aluminum's products in New York 


and elsewhere. 


- 2 - 






JA71 ‘ 


There is also evidence that about the time 
of service of process an advertisement appeared in a 
New York telephone directory detailing Aluminum's 
products and listing Sales as the sales agency. The 
advertisement itself, even if inserted by Aluminum, 
is "mere solicitation" and will not support the 
plaintiff's claim. Delagi v. Volkswagenwerk A.G. of 
Wolfsburg, Germany , 29 N.Y.2d 426 (1972), 328 N.Y.S. 

2d 653; Miller v. Surf Props. , 4 N.Y.S.2d 475, 176 
N.Y.S.2d 318. 

The plaintiffs rely strongly upon a 
presumption of agency arising from the parent-subsidiary 
relationship of Aluminum and Sales, but the evidence 
is uncontested that Sales was employed as an independent 
contractor devoid of authority to bind Aluminum in any 
way. Sales could solicit orders, but that is all it 
was empowered to do. It had no right to confirm sales 
or to set price schedules, or terms or conditions of 
sales. At best it could try to obtain orders and 
transmit them to Aluminum at its home office for 
acceptance or rejection. 
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Nor does the fact that substantial dollar 
amounts of Aluminum's products were sold in New York 
alter this conclusion: "mere solicitation" or "sales 
of a manufacturer's product in New York, however 
substantial, have never made the foreign corporation 
manufacturer amenable to suit in this jurisdiction." 
Delagi , supra . 

Evidence was brought in at the hearing that 
the . vvant (Aluminum) is a subsidiary of Martin Marietta 
Corporation ("Corporation"), a Delaware corporation 
doing business in New York, which owns 82.7% of Aluminum s 
outstanding shares and that the Corporation's staff 
provides to Aluminum: "various corporate services, 
including general management, financial, industrial 
relations and other administrative services. During 
1970, the Company (Aluminum) paid Martin Marietta 
Corporation $232,500 for such services rendered during 
the latter part of 1970. The Company estimates on the 
basis of current accruals that payment for such services 
in 1971 will amount to approximately $1,250,000. Fees 
for such services are based on an allocation of related 
overhead costs by Margin Marietta Corporation. The 
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Company's management believes that the fees paid for 
the services do not exceed charges which would Je paid 
by the Company if the services were performed by non- 
affiliated persons." (Ex. 3, o. 23) 

Standing alone as it does, this establishes 
no more than that the parent, for a fee, provided the 
subsidiary with managerial consulting services such as 
might be employed in the open market. It does not 
establish control of the subsidiary by the parent. It 
was said in this respect in Delagi ; "The control over 
the subsidiary's activities, we held, must be so 
complete that the subsidiary is, in fact, merely a 

department of the parent." This has not been shown 
here. 

It is found that upon the facts adduced, the 
moving corporation was not doing business in New York 
within the meaning of New York statutes and authorities 
and that, consequently, personal jurisdiction has not 
been obtained over the moving defendant, Aluminum. It 
follows that subject matter jurisdiction also is lacking. 
See, N ew York Busines s Corporation Law . Section 1314; 


I 


) 

» 


* 
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EJ rr»ll .. . picdn p nt Aviation, Tn c .i-' 411 F ' 2d 

815-816. in. 4 l2a Cir. 1969). cert, denied, 396 U.S. 
840 (1969). 

The motion of the defendant Martin Marietta 
Aluminum. Inc. (formerly and named herein ae Harvey 
Aluminum). to diemiss the complaint as against it for 
lack of personal and subject matter jurisdiction is 
granted and the complaint is dismissed as against said 

defendant. 

SO ORDERED. 


AjU. rr‘ - 

U JOHN M. CANNELLA 

United States District Judge 


Dated: New York, N. Y. 

June 13, 1974. 
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Affidavit of Personal Service 


STATE OF SEW YORE. COUNTY OF NEW YORK 


I, Victor Ortega, 

depoeet and says that deponent it not a party to tkt action, 


being duly iu orr>, 

it ovtr 18 yoart of ope and resides at 


1027 Avenue St. John, Bronx, New York 
That on the 4th day of November /P74 at 


140 Broadway, New York 


deponent terved the annexed Joint Appendix 


upon 


Dewey, Ballantine, Bushby, Palmer & Wood 

fa in chit action by delivering a true copy thereof to tax d individual 

pert anally. Deponent knew the pert on to served to be the person mentioned and described in said 
papen at the Attorney(s) herein, 


Sworn to before me, thit 4th 

day of november 19 74 



Print mm bMMtfc •i«Mtr»« j 

VICTOR ORTEGA 


ONLY COPY AVAILABLE 









